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B cuny nynkra 10 nocranosnenus [Inenyma BepxoBrnoro Cyna Poccuiickoi
Odeneparun ot 10 oktsi6ps 2003 1. Ne 5 «O mnpumeHeHUH CyJIaMHu OOIIeH
IOPUCIUKIIMKA OOIICTPU3HAHHBIX MPUHIIMIIOB U HOPM MEXIyHApOIHOTO TpaBa U
MEXKIYHApOIHbIX  10roBopoB  Poccuiickoir ~ ®enmepauun»  «TOJIKOBaHUE
MEKIyHApPOIHOTO JIOTOBOPA JOJKHO OCYIIECTBISATHCS B COOTBETCTBUM ¢ BeHCKOM
KOHBEHIIMEN O MpaBe MEXAYHApPOJHBIX AOroBOpoB OoT 23 mas 1969 r. (paznmen 3;
cratbu 3 — 33). CormacHo myHKTY «b» "yacTu 3 crarbu 31 BeHCKOW KOHBEHIIMH
MPU TOJKOBAHUU MEXIYHApOJIHOTO JIOrOBOpPA HapsiAy C €ro KOHTEKCTOM JOJIKHA
VUUTBHIBATBCS  TMOCJHEAYIOIIasi MpakTUKa MPUMEHEHHUS JIOrOBOpa, KOTOpas
YCTaHABJIMBAET COIJIAIICHUE YYACTHUKOB OTHOCUTEIIBHO €0 TOJKOBAHUS».

[IpakTHKa MEXTOCyIapCTBEHHBIX OPraHOB, KOHTPOJHMPYIOIINX UCIIOIHEHUE
rocyiapCcTBaMu MEKyHapOHO-TIPABOBBIX 00s513aTEILCTB B cdepe 3allUThl MPaB U
CBOOOJ YeJIOBEKa, KOTOPBIE MPEAyCMaTPUBAIOTCS B MEXKIYHApPOJHOM JOTOBOPE,
YCTAaHABJIMBAET COIVIAIIEHUE YYACTHUKOB TAaKOTO JOTOBOpPAa B OTHOIIEHUU €rO
MIPUMEHEHUSL.

B memsx »ddexTtuBHONW 3ammThl TpaB W CBOOOJ 4YEJNOBEKA Cylaam
HEOOXOIMMO TIPU PACCMOTPEHUHN aJMUHUCTPATUBHBIX, TPAXKIAHCKUX JI€J, e MO
Pa3pEeIICHUI0 KOHOMUYECKUX CIOPOB, YTOJIOBHBIX M HHBIX J€J1 YYHUTHIBATh
MPaBOBbIC TO3ULIMH, CHOPMYIUPOBAHHBIE MEXKTOCYJAapPCTBEHHBIMU OpraHaMH IO
3allUTe MpaB U CBOOO]I YETIOBEKA .

B cgpepe aomunucmpamugno-npasosvix omuouieHul
B0ONPOCHL AOMUHUCMPAMUBHO20 8bLOBOPEHUS (Oenopmayui)
npaxTika KoMmutera mo npaBam uesioBexa’

CooOpaxenuss Komutera no nmpaBam uenoBeka oT 14 wmapra 2019 r. no
neny M. M. npomus Jlanuu (coobmenne Ne 2345/2014).

Tema coobwenus: BoicbUIKa B Aranucran

Bonpocwl cywecmea: nipaBo Ha KM3Hb; TBITKH, KECTOKUE, OeCueTIOBEYHbIE
WIM YHUKAIOIIKUE JOCTOMHCTBO BHUJIbI OOpAllleHHUs] U HaKa3aHUs; HEAOIMYCTUMOCTh
MPOU3BOJIBHOW BBICBUIKM; 3alllUTa WHOCTPAHLIEB OT MPOU3BOJIBHON BBICHUIKH;

'B paMKax HacTOSALIEro 0030pa MOHATHE «MeH20CyOapCmeeHHble 0p2anbl No 3awume npas u
OCHOBHBIX 80000 HeloseKa» OXBaThIBACT MEXKIyHapoJaHble noroBopHbie opranbl OOH,
JercTByromuye B cepe 3ammThl MpaB W CBOOOJ dYelloBeKa, a Takxke EBpomeiickuii Cyn mo
paBaM YeJIOBEKa.

2 Komurer OOH 1o MpaBaM 4YeJOBEKa JEHWCTBYET HA OCHOBAaHWHM MeEXIyHapOJHOrOo TMakTa O
TPOXIAHCKUX M TOJMTUYECKHX TmpaBax oT 16 gnexadps 1966 r. (mamee - Ilakt) u
@akynbTaTUBHOIO MpOTOKOJIa K ykazaHHoMmy Ilakty. Poccuiickas ®enepanus sBiseTcs
YYaCTHHUKOM 3THX MEXKIYHAPOAHBIX JOTOBOPOB M B KAUECTBE TrOCYJAapcTBa - MPOAOJIKATEIS
Corosa CCP npusnaer komrereHnnio Komurera moiydarh U paccMaTpuBaTh COOOIICHUS JIUII,
HaxXOJAIIMXCS TOJA €€ IOPUCAMKIMEH, KOTOPbIE YTBEPKIAIOT, YTO OHU SBIISIIOTCSA KEPTBAMU
HapylieHus nojoxenui [Takra.



IpaBoO Ha CHPABEIMBOE U MyOJIUYHOE CIYIIaHUE KOMIIETEHTHBIM, HE3aBUCUMBIM U
OecrnpucTpacTHBIM CyJIOM; TIpaBO Ha cB0OOAYy Ha CBOOOAY pEJIUTUU WU
yOeXIeHUI; MPaBO Ha PaBHYIO 3aIIUTY 3aKOHA.

IIpaBoBbie mo3unun Komurera: Komurer HamoMuHaeT cBoe [3]aMedaHue
obmero mopsuka Ne 31 (2004) o xapakrepe 0OImero IOpUIANYECKOTrO
00s13aTeNIbCTBA, HAJAraéMoro Ha rocyaapcTBa — ydacTHWkW [lakta, TrIe oH
YIOMHUHAET 00 00s3aTEIhCTBE T'OCYJAPCTB-YYaCTHUKOB HE JKCTPAIUpPOBATh, HE
JETOPTUPOBATh, HE BBHICHUIATh U HE BBIIBOPATH KaKUM-THOO0 MHBIM 00pa30oM JIUIIO
CO CBOCH TEppPUTOPHUH, KOT/Aa HMMEIOTCS CEPhE3HbIE OCHOBAHUSI IOJjaraTh, 4TO
CYILIECTBYET peajbHasi OMaCHOCTh MPUUYMHEHUS HEBO3MECTUMOIO Bpeaa MO CMBICITY
crateil 6 u 7 [lakra... KoMuter Takke ykaszani, 4TO Takas OMaCHOCTH JOJDKHA ObITh
JINYHOI® M 9TO CYIIECTBYET BBICOKHII MOPOT NPU IPEICTABICHHH CEPbE3HBIX
OCHOBAaHUW [JIsl ONPENEICHUS HAJIWYMUs PEATbHOW OMACHOCTH MPUYUHEHHS
HEBO3MECTHMOr0 Bpena’. TakuM o0pasoM, HEOOXOAMMO YUHTHIBATH BCE
COOTBETCTBYIOIINUE (PAKThI W OOCTOATENHCTBA, BKJIOYAsh OOIIEE TMOJOXKEHHE C
IpaBaMH Ye/IOBEKA B CTPAHE IPOUCXOKICHNS aBTopa’ (IyHKT 8.3 CoobpaskeHuii).

Komuter HamomuHaeT, 4To, KaK MpPaBUIO, UMEHHO OpraHbl TOCYIapCTB-
YYaCTHUKOB JIOJDKHBI OIIEHUBATh (PaKThl M JOKA3aTEIhCTBA M0 pacCcMaTpUBAEMOMY
JeNy, 9TO6BI OMPEAETHTh HATHIHE TAKON YIPO3bl’, €CIH TOIBKO HE MOXKET OBITH
YCTAHOBJICHO, YTO TaKas OIIEHKAa HOCHUJA SIBHO MPOU3BOJILHBIN XapakTep Wi Obliia
paBHO3HAYHA SIBHOM OIIMOKE WM OTKa3y B HpaBOCYI[I/II/I7 (mynkt 8.4
CoolOpakeHui).

Komuter cuurtaer, 4uro, Korjga MpoCUTEIh YOEXKHUIA 3asBJISET O TOM, YTO
OH/OHa oOpaTwics/o0patuiiack B JIpYyTryl0 Bepy IOCIE OTKIOHEHHS ero/ee
MEePBOHAYAIILHOTO XOJaTaiiCTBa O MPEAOCTaBICHUN yOEKHUIIa B CTpaHe yOEKHIIa,
pa3yMHO MPOBECTU YTIyOJEHHOE U3YYeHHE OOCTOSTENHCTB OOpAICHHS B APYTYIO
Bepy’. OIHAKO HE3aBHCHMO OT HCKPEHHOCTH Iepexoga B OPYLYIO Bepy
COXpaHsIETCs HEOOXOJUMOCTh TMPOBEPKU TOTO, HE HMMEETCS JIM CYIIECTBEHHBIX
NPUYMH TI0JIaraTh, YTO TaKOW TMEPEXOJ MOXKET IOBJeYh 3a COOOM Cephe3HbIE
HETAaTUBHBIC TMOCIEJACTBUS B CTpaHE MPOUCXOXKICHUS M CO37aTh pPealbHYIO
OMAaCHOCTh MPUYMHEHHSI HEBO3MECTUMOIO Bpeaa Mo cmeiciy craren 6 mu 7 Ilakra.
COOTBETCTBEHHO JJaXe B Cllydae MPU3HAHUS, YTO 3asBJIsieMOe 00pallleHUEe B HOBYIO
Bepy OBLJIO HEMCKPEHHUM, BIJIACTH JOJDKHBI OMNpPEAeUTh, MOTYT JH B
CYIIECTBYIOIIUX OOCTOSTENbCTBAX KOHKPETHOTO Jiejla TMOBEJACHUE WM JEHCTBUS

K. npomus Januu (CCPR/C/114/D/2393/2014), nuymxt 7.3; ILT. npomus Januu
(CCPR/C/113/D/2 272/2013), mynkt 7.2; U X npomue /lanuu, myHkT 9.2.

* X npomus Ilseyuu (CCPR/C/103/D/1833/2008), myHkT 5.18.

> Tam xe. Cwmotpute Takxke X npomus /{anuu, yHKT 9.2.

® Cm. Munnau u op. npomus Kanaowvr (CCPR/C/101/D/1763/2008), myukt 11.4 u I].X. npomus
Ascmpanuu (CCPR/C/107/D/1957/2010), mynkT. 9.3.

! Hanpuwmep, K. npomus /lanuu, nysxr 7.4.

8 VBKB OOH, PexkomeHIanuu mo MeXIyHApOIHOW 3alluTe: 3asBICHUS O MPEIOCTaBICHUU
cTaryca OeXeHIIa TIO0 PEMTHO3HBIM MOTHBaM B COOTBETCTBUHU co cTathedl 1A (2) KonBeniuun
1951 roma u/mnu [Ipotokomom 1967 rona, kacarommxcs craryca O€KEHIIEB, TyHKT 34.



npocutensi yoexxuila, CBI3aHHbIe C 0OpallleHHEM B HOBYIO BEpPY WJIH SBIISIFOIITUECS
€ro NPUYHMHON, KaK, HAMPUMEP, MOCEMICHUE LIEPKBHU, KPEUICHUE WM y4acTHE B
MPUXOJICKON JKW3HU, HUMETh CEPbE3HbIC HETATHBHBIE IIOCIEACTBUS B CTpPaHE
MPOUCXOXKJICHUS, CTIOCOOHBIE CO3/1aTh JUIsl HETO WJIM JJIA Hee Yrpo3y MPUUHMHEHUS
HEBO3MECTHMOTO Bpefa” (myHKT 8.6 CooGpaeHHir).

Ounenka Komurerom ¢akruyeckux oo0crosTeabcTB aena: Komwurer
OTMEYaeT, YTO B CIy4ae HACTOAIIETO COOOIIEHUS HEOCIOPUMO, 4TO 13 OKTSIOps
2013 roga aBTOp mporren oOpsT KpemeHus 1 9To B niepuos ¢ utons 2013 roga mo
€ro NPUHYIUTEIHHOTO BoO3BpamieHus B Adranuctan B ¢eBpane 2014 roma oH
pEryJiipHO ToOCellal LEpPKOBHBbIE ciyxObl B Jlanuu. OH Takke NPUHUMAET K
CBeJIeHUI0 BbIBO KoMuccuu mo paccMOTpeHUIO anessiiuii O€KEHIIEB O TOM, UTO
OHa HE MOXET MpuU3HaTh B KaydecTBe (akra, YTO OOpaiieHue aBTopa B
XPUCTUAHCTBO OBLJIO TOJJUHHBIM, HECMOTpPSI Ha HaJIUYUWE CBUJICTEIBCTBA O
KpEIIEHNM W  CIPaBKHU, BbIJAHHOW CBSIIEHHUKOM IIEPKOBHOTO IIEHTpa
«KponOoprsetienc». B asroit cBsa3u Komuccus ocobo oTmeTmna, 4yTo B XOJe
MEePBOHAYAIILHOTO pa3OUpaTeNbCTBa MO JENy O MPEAOCTaBICHUN YOESXKHIIA aBTOP
HE CooOmMI O CBOEM MHTEpece K XPUCTHAHCTBY HH TOJHUIMH, HHU
NmvmurpanuonHoit cinyx0e Jlanuu, Hu cBoeMmy aaBokary win Komuccum, XOoTs B
X0J/IaTaiicTBE O BO30OHOBJICHHM pa30upaTeIbCTBa YKa3aHO, YTO TaKOW HMHTEPEC
BO3HUK Y HETO YK€ BO BpeMmsi ero npedsiBaHus B Typuuu, 10 ero Bbe3aa B Jlanuto.
Kak cnenyer u3 o0ocHOBaHMs cBoero pemeHuss oT 16 suBapsa 2012 roga npu
orleHke wuHpopManuu 00 oOpallleHuH aBTOpa COOOIIEHUS B JAPYTYHO Bepy
Komuccus Takke npuHsiia BO BHUMaHHE, YTO B X0JI€ TIPOLIEAYPhl TPEAOCTABICHUS
yOeXuIlla aBTOp BBICTYNUJ C MyTaHHBIMU U MPOTUBOPEUYMBBIMH 3aSBJICHUSIMHU B
OTHOIIEHUM OCHOBAaHUU JJIs TI0JIaYU XOJATaiCTBa O MPEIOCTABICHUH YOSKHINA, a
TaKKe 7l 00TeKaeMble, YKJIOHUMBBIC U PACILIBIBUATHIE OTBETHI J1a’Ke HA MPOCTHIE
U HEOCIJIO)KHEHHbIE BONpochbl. KoMuccusi oTMeTHIIa aajiee, 4To aBTOP TaKXKe He
MPUBJIEK BHUMAHHS K CBOEMY MHTEPECY K XPUCTUAHCTBY B CBOMX XOJIaTaliCTBAX O
BO30OHOBJICHHM pa30upaTesibcTBa IO BOMPOCY O MPEJOCTABICHUH YOEKHUIIA,
KoTopbie ObutH TonmyueHsl Komuccueit 13 aBrycra 2012 rona u 8 aBrycra 2013
roaa (myHkT 8.5 CooOpakeHHid).

B nannom ciygae KomuTeT mpuHSI K CBEACHHUIO CCBUIKY TOCYIapcTBa-
yuacTHUka Ha gokian llentpa «JlanamHdo» O TMOJOKEHUUW XPUCTHAH U
HOBOOOpaIlleHHBIX B AraHucTaHe... B MOJJAEPKKY CBOETO JOBOJA, COIIACHO
KOTOPOMY, JTa)Ke €CJIM B CTPAHE MPOUCXOXKICHHUSI CTAHOBUTCS U3BECTHO, YTO KaKOe-
au00 JIMIIO yKa3ajio TMepexoJi B APYTYH PEIUTHI0 B KauyeCTBE OCHOBAHUS IS
Mo/auu XOJaTaiiCTBa O MPEJOCTABJICHHHM YyOEXKHWIa B JPYroMl cTpaHe, dTO HE
O3HAYAET, YTO ATO JIUIIO CTAHET YS3BUMBIM IO BO3BPAIICHUH, TTOCKOJBKY a(raHIlbl
MPOSIBJSIIOT TIyOOKOE TOHMMaHHE K COOTEYECTBEHHUKAM, KOTOPHIE MBITAKOTCS
noyunth yoexuiie B EBpomne. Kpome toro, cormacHo Pexomenparusm YBKB

% C.4.X. nomus Januu (CCPR/C/121/D/2419/2014), mynxr 11.8.



OOH 10 MeX/IyHAPOIHON 3alUTe™ ... IeATETBHOCTD «B IEISAX JTUUHOH BHIFOIBD
HE CIIy’)KUT OCHOBAaHUEM BIIOJHE OOOCHOBAHHOT'O OIACEHUS IMPECIEeIOBaHUS IO
OJTHOM U3 NIPUYMH, YKa3aHHbIX B KOHBEHIINH, B CTpPaHE NMPOUCXOXKICHUS 3aIBUTEIIS
B TOM ClIy4ae, €ClIM HU Yy KOTO, BKJIIKOYas BJIACTH CTPaHbl NPOUCXOXKICHMS, HE
BBI3BIBAET COMHEHUS, YTO TakKas JEITEIbHOCTh HOCHJIA XapakKTep HAXKUBBIL, U
BO3BpAIIICHUE 3TOT0 YEJIOBEKa B CTPaHy MPOUCXOXKICHHUS HE OyAET COMpPSHKEHO C
CEpbE3HBIMU HETAaTUBHBIMHU MOCIEACTBUAMU 1)1 Hero (MyHKT 8.7 CooOpakeHuid).

Komurer... oTMETHJ, 4YTO, XOTSI aBTOpP B LEJIOM OCHApHUBAET OLEHKY H
BBIBOJIbl JTATCKUX BJIACTEH B OTHOLIEHWM OINACHOCTH NMPUUYMHEHUS €My Bpeaa B
Adranucrane, OH He MPEACTABUI HUKAKHX JOKA3aTEIbCTB B 0OOCHOBAHUE CBOMX
YTBEPKICHUM, OoTHOCAIMXCS K ctathsiM 7 u 18 Ilakra. Komurer cumraer, 4rto
uMeronascss MHpopMalus CBUIETENBCTBYET O TOM, YTO TOCYJapCTBO-YYaCTHUK
IIPUHSJIO BO BHUMAHUE BCE UMEIOLMECS B €r0 PaCIOPSLKEHUH JTAHHbBIE IS OLICHKU
OIMACHOCTH, C KOTOPOM MOXET CTOJIKHYTbCS aBTOp, HW YTO aBTOp HeE
IIPOJIEMOHCTPUPOBAJ HHUKAKMX HAPYIIEHWM B IIPOLIECCE MPUHATHS PELICHUM.
Komuter Takke cuuTaer, 4yTo, XOTA aBTOp HE corjaceH C (PaKTUYECKUMU
BBIBOJIAMH BJIACTEW T'OCYIapCTBAa-yYaCTHUKA M C MPUHATHIM MMM PEIICHHEM HE
BO300OHOBJISITH PACCMOTPEHUE €r0 JIeNa, OH HE MPOJEMOHCTPUPOBAIL, UTO PEUICHUE
Komuccun ot 6 ¢epans 2014 roma HOCWIO TPOU3BOJBHBIM XapakTep WU
CoJIep>KaJIo SIBHbIE OIIMOKH JTMOO ObLIO paBHOCHIIBHO OTKa3y B MPaBOCYIUHU (ITyHKT
8.8 CoobpakeHuit).

BeiBog Komwurera: BbIChUIKAa aBTOpa B AdraHucraH He ABWIACH
HapylIEHUEM €ro mnpaB, NPeayCMOTpeHHbIX cTarthsimMu 7 U 18 Ilakra (myHKT 9
CoobOpakeHuin).

Cwm. takxke CooOpaxenus Komurera mo mpaBaMm uenoBeka ot 14 mapra
2019 r. mo nmeny C. @. npomus Januu (coobmenue Ne 2494/2014). Tema
coobmenus: nenopranusa B Mcnamckyro Pecriyonuky Mpan. Bonpock! cymectsa:
yrpo3a MBITOK, >KECTOKOro, OECUeIOBEYHOIO WJIM YHIKAIOMIETO JOCTOMHCTBO
oOpalieHus ¥ HaKa3aHus; HeJOMYCTUMOCTh MPUHYAUTEIIBHOTO BO3BPAIIICHHUS.

11
npaktuka Komurera no npaBam pedenka

10 pexomennanmu mo MEXyHApOAHOM 3amuTe «3asBIeHNs O MPEIOCTABICHNUN CTaTyca OexeHna
[0 PEIUTHO3HBIM MOTHBaM B coOoTBeTcTBUU co ctaTheil 1A (2) Konsenmuu 1951 rona w/mnu
[TpoTtokonom 1967 roaa, kacaromuxcs craryca OeKeHIIEBY.
! Komurer OOH 10 npaBaM peOeHKa JeiicTByeT Ha ocHOBaHMM KoHBeHIMU O mpaBax peOeHka
ot 20 Host6pst 1989 r. (nanee - Kousennus). Poccuiickas deneparus sBisieTcs rocy1apcTBOM -
YYaCTHUKOM yKka3zaHHOW KoHBEHIMHM B KauecTBe rocyaapcTsa - npoaospkarens Corwosza CCP.
Cornacno ®@akynpTaTuBHOMY TpoTOoKoNy kK KoHBeHIMM 0 mpaBax peOeHka,
KacaromiemMycsi Tpolenypsl cooOmeHuid, npuHaToMy [ 'eHepansHoit AccambOneeit OOH 19
nexabps 2011 roga, KomureT HazeneH KOMIETEHIIMEH MOTyYaTh U pacCMaTpPUBATh COOOIICHUS
JIL, HAXOAAIIUXCA T0J €€ IOPUCAUKIUEH, KOTOPBIE YTBEPXKIAIOT, YTO OHH SIBJISIFOTCS KEPTBAMU
HapylieHusa nosoxxeHuil Konsenuuu, daxkyapTaTMBHOrO IpoTokoja K KoHBeHLMM o mpaBax
peOeHKa, KacalooLerocss ydacTHsl JeTe B  BOOPYKEHHBIX KOHQUIMKTaX, a TaKxe



Coobpaxennss Komutera mo npaBam pedenka ot 1 ¢eBpans 2019 r. no
neny A. /1. npomue Hcnanuu (coobimenue Ne 4/2016).

Tema coobwenus: BHICBUIKA HECOINPOBOXKIAaeMOro pebenka u3 Mcmanuu B
Mapoxkko 6e3 HaexKaIero pa3oupaTenbCTBa.

IIpaBoBbie nmo3unun Komurtera: Komurer cumraer, 4to 00sA3aTeIbCTBA
rocyapctBa IO MPEJOCTABICHUIO  CIEIUAIbHOM  3alUTBl W  MOMOIIHU
HECOIPOBOXKAAEMBIM JIETSIM B COOTBETCTBUU cO cTaTtheil 20 KonBeHuuu [0 mpaBax
peOeHKa| «INpPUMEHSIOTCS B TOM 4YHUCJIE B OTHOIIEHUM TEX JAETeH, KOTOpbIC
NOANAJAI0T TMOJ[ €ro HPUCAUKIMNIO, MbITAACh NPOHUKHYTh HAa TEPPUTOPUIO
CTpaHbD» ~. AHANIOTUYHBIM 06pa30M, KOMHUTET CUmMTaeT, 4TO «OIUH U3 HO3HTHBHBIX
aCIEKTOB ATUX 0053aTeNIbCTB, CBS3aHHBIX C OOECIEUEHUEM 3alllUThl, TpeOyeT
TaKK€ OT TOCYAapCTB TMPHUHATUS BCEX HEOOXOAMMBIX MEp JJiA BBISBICHUS
HECOMPOBOXKIAEMBIX WM PA3Iy4CHHBIX JETEH Ha KaK MOXHO 00Jiee paHHEM dTarle,
B TOM YHCIIE Ha IpaHuie»’ . TakuM 06pa3zoM, B LE/SX BBIIONHCHHS TOCYIaPCTBOM
cBoux o0Os3arenbcTB 1o cratbe 20 KoHBeHIMHM W COOJNIONIEHUS MPUHIUIA
HAWJTy4dIlIeTo OOeCHeYeHUss UHTEPECOB peOCHKa KpaliHe BaKHO M HE0OXOIUMO,
yToOBI TEepen J000W mMepenaveid WIM BO3BpPAIIEHUEM TOTO WM HHOTO JIUIA
roCyJ1apCTBO-Y4aCTHHUK MPOBOJAWIO IEPBOHAYAIBHYIO OIIEHKY, BKJIIOYAIOUIYIO
CJIEAYIOIIUE ITAIBI:

a) MPUOPUTETHOES BBIABICHUEC HECOMPOBOXKIACMBIX HECOBEPIICHHOJICTHUX
JUI; B CJIydyae HaJu4yusi COMHEHHMI BONPOC [IOJDKEH pelaThCs B TMOJb3Y
paccMaTpUBaEMOro JIMIa, TO €CTh €CJIU €CTh BEPOATHOCTh TOTO, YTO JAHHOE JIUIIO
ABJIIETCS] peOEHKOM, TO C HEIO WJIK C HUM CJIETyeT 00paIaThbCsi Kak ¢ TAKOBBIM;

b) ycTraHOBIIEHHE JIMYHOCTH HECOBEPIICHHOJETHETO JIMIIa HAa OCHOBE
MEePBOHAYATILHOTO cOOECeIOBAHUS; U

C) OLEHKa KOHKPETHOW  CUTyallud, B  KOTOpPOW  HAXOIMUTCS
HECOBEPIIICHHOJIETHEE JUI0, U (AaKTOPOB 0OCOOON YSI3BUMOCTH, €CJIM TaKOBbBIE
umetotes' (myHKT 14.3 CooGpakenmii).

KomuTer... cuntaet, 4To Npu BBIMOJHEHUH CBOUX 00SI3aTENILCTB MO CTaThe
37 KounBeHIiuu [0 mpaBax peOeHKa]| B LeJAX 00eCleueHus] TOro, 4ToObl HU OJUH
peOEHOK HE TMOJBeprajcs MbITKAM WIH JIPYTUM KECTOKHUM, OCCUEITOBEYHBIM HIIH
YHUKAIOIIMM  JJOCTOMHCTBO BHJaM OOpallleHHs, TOCYJapCTBO HE JIOJHKHO
BBICHLIATh PEOCHKA «B Ty WJIM UHYIO CTPaHy, €CJIM UMEIOTCS CEPhe3HbIE OCHOBAHUS

®dakynpTaTUBHOTO TpOTOKONa K KOHBEHIMM O TpaBax peOEHKa, Kacarollerocs TOPTOBIU
JeTbMH, JETCKOW MPOCTHTYIUH W JAETCKOM mopHorpaduu, npunsateie Pezomonmein Ne 54/263
['enepanbHoit Accambien OOH.

ITo cocrostnuio Ha 1 centsiops 2019 r. Poccuiickas @eneparus He sBISIACh YIaCTHUKOM
@dakynpTaTUBHOTO TMPOTOKONa K KOHBeHIHMM 0 mpaBax peOCHKa, Kacaromerocs IMpOoIeTyphl
1oJa4u COOOIICHUH.

12 3ameuanue obmero mopsiaka Ne 6, myHkT 12.
3 Tam e, mynkr 13.
% Taum xe, MyHKT 31.



MoJIarath, 4TO €My MOXeT ObITh IPHYMHEH HEMONpaBUMbI Bpem» . B cBere
BbIlIECKa3aHHOro KomuTeT cuutaer, 4ro B COOTBETCTBUU CO cCTaTbed 37
KOHBEHIIMM W TPUHIUIIOM HEBO3BPAILCHUS TOCYAApCTBO O0053aHO MPOBECTH
MPEABAPUTEILHYIO OLEHKY HajJW4yus PUCKA MPUYMHEHHS HEMNONPABUMOIO Bpeaa
peOEHKY U Cepbe3HBbIX HAPYIIEHUIN €ero mpaB B CTpaHe, B KOTOPYIO OH Oyner
NepeBeileH WM BO3BpallleH, coOIofas MPUHLMUIT HAWIydIlIero oOecreueHus
UHTEpecOB peOeHKa M MPUHUMAsi BO BHUMAHUE, B TOM YHUCIE «OCO0O CEpbE3HbIC
NOCJIEICTBUASl HEAOCHAaHUs WIA HEIOCTaTOYHOCTH MEIULUMHCKUX YCIyT Ui
neteit» °. B wactHocTH, KOMUTET HAMOMUHACT, YTO B KOHTEKCTE OLICHKH CUTYyalUH
C TOYKHU 3pPEHHS] HAWIYYIIEr0 OOECIeueHUs] MHTEPECOB peOCHKA M OIpeeTCHHS
TOTO, KaK 3TO MOXET OBITh CHIEJIaHO, JETSIM JIOHKHO OBITh TapaHTUPOBAHO MPABO
JIOCTylla HAa TEPPUTOPHUIO CTPAHbl HE3aBUCUMO OT HAJIWYMS WIH OTCYTCTBUS
JIOKYMEHTOB, a TaKX€ MPABO Ha IMepeadyy OpraHaMm, 3aHUMAIOIIUMCS BOIIPOCaMU
OLICHKU MOTPEOHOCTEN JeTel B IUIaHE 3alluThl MX MpaB C OOECIEUYCHHEM UX
mporieccyanbHbIX rapantuii’’ (myHKT 14.4 CooGpaxeHHit).

Ounenka Komurterom dakTuyeckux o00cTosiTeabcTB Aea. Komurer
oTMeydaeT, uto 2 nekabps 2014 roga: a) aBrop npuObul B Mcnanuio B kauecTBe
HECOIPOBOJKIAEMOT0 PEOCHKA, JIMIICHHOTO CBOETO CEMEHHOTO OKDPYXKEHHS ', h)
aBTOp MPOBEJ HECKOJbKO YacCOB HA BEPIIMHE 3arpakJeHHs Ha MOTPAHUYHOM
KOHTPOJILHO-TIPOITYCKHOM IYHKTE B Melniibe, HEe MOJYYUB HUKAKON MOMOIIU OT
MCIIAHCKUX BJIACTEH; C) KAK TOJIbKO OH CIYCTWJICS C 3arpa)KI€Husi, COTPYIHHUKHU
['paxxnanckon reBapanu Mcmanuum 3afepKajii €ro, 3aKOBajJyd B HAPYYHUKH U
BEpHYJIM HanpsiMyro B Mapokko; d) B meproJ Mexly TeM, Kak aBTOP CITyCTHJICA C
3arpaKJ€Hus, U €ro BO3BpalllcHHEM B MapoKKO OH HE NOJY4YUJ] HHUKAKOU
IOPUUYECKON TIOMOIIM WM TIOMOIIM TEPEeBOAYMKA, C TEM YTOObI HMETh
BO3MOKHOCTh OOBSCHUTHCS; OH HE TPOIIEN MPOIEAYPY MEPBOHAYATHLHON OLICHKU
JUIsl YCTAHOBJICHHSI €r0 CTaTyca HECOMPOBOXKIAEMOTO peOeHKa U HE MOIY4uII
COOTBETCTBYIOIIIETO STOMY CTaTyCy OOpallleHHs B Cly4yae HAIUYUs COMHEHHS; €T0
JUYHOCTh HE ObLJIa YCTAHOBJIEHA, C HUM HE MPOBEM Oeceibl M HE CIPOCHIIHA O €T0
KOHKPETHBIX JIMYHBIX OOCTOSITEILCTBAX W/WJIA O TOM, HAXOJWJICS JM OH B TOT
MOMEHT B ysI3BUMOM ToJioxkeHnH (myHKT 14.5 CooOpakeHuin).

Komurer... mpuHUMAaET K CBEJICHUIO YTBEPKJIECHUE rOCYJapCTBa-y4yaCTHUKA
O TOM, YTO MPHUHIIMI HEBO3BpAICHUS HEPUMEHUM B JJAHHOM CITydae, MOCKOJIbKY
OH JIEUCTBYET TOJILKO B TOM CIlyyae, €CJd COOTBETCTBYIOIIEE JIMIIO MPUOBIBAET C
TEPPUTOPHH, TJ€ JUIsl HErO WJIU ISl HEe CYIIECTBYET OMACHOCTh IMPECIIEIOBAHUS.

> Tam kKe, MyHKT 27, u coBMecTHOe 3amedanue obmiero nopsaka Ne 3 (2017) Komutera mo
3allMTe MPaB BCEX TPYASIIUXCA-MHUTPAHTOB M 4ieHOB ux cemeid u Ne 22 (2017) Komwurera mo
HepaBaM peOeHka, MyHKT 46.

1° 3ameuanme o6ero mopsika Ne 6, myHkT 27.

7" CoBmecTHOE 3aMeuaHme 0OIIErO nopsiaka Ne 4 (2017) Komurera mo 3ammure mpaB BCex
TPYIAIIMXCA-MUTPAHTOB U 4ieHOB uX cemeil m Ne 23 (2017) Komutera mo mpaBam peOeHKa,
HNyHKT 17.

18 3ameuanue obmero mopsiaka Ne 6, myHKT 7.



Bmecte ¢ tem KomuTeT BHOBb MOATBEpXKIaeT 00s3aTE€IbCTBO TOCYAapCTBA-
yY4aCTHMKAa HE BBICHUIATh PEOCHKA «B Ty WIM HMHYIO CTpaHy, €CIH HMMEIOTCS
Cepbe3HbIe OCHOBAHUS I0JIaraTh, 4YTO €My MOKET ObITh MPUYMHEH HEMOIPABUMBIM
Bpem» . KoMmurer... OTMedaer, 4To A0 BO3BpALICHHS 3asBHTENS B MapOKKO
roCyJ1apCTBO-YYaCTHUK HE YCTAHOBUJIO €r0 JIMYHOCTh, HE CIPOCUIIO O €T0 JTUYHBIX
00CTOSITENIHCTBAX M HE MPOBEJO MPEABAPUTEIBHYIO OICHKY HAJIMYUS OMACHOCTH
MpPECIICIOBAHUS W/WIIA TPUYUHEHUS €My HEMOINpPaBUMOIO Bpela B CTpaHe, B
KOTOPYI0 OH JOJDKEH ObUT ObITh BO3BpalieH. KoMuTeT cuuTaer, 4ro B CBETE
HACHUTHS, KOTOPOMY MOJBEPralOTCs MUTPAHTHI B PaifOHe IPaHHIBI ¢ MapokKko> u
HEMPaBOMEPHOTO OOpaIeHusi, ¢ KOTOPBIM CTOJKHYJICS aBTOp, HEMPOBEICHUE
nepen JenopTanueldl aBTOpa OLEHKHM BO3MOYKHOTO pPHUCKA HAHECEHUS €My
HEIMOMPAaBUMOTr0 BpeJia U HECOOI0IEeHNE MPUHIIUIIA 00ECTIEYEHUST €T0 HAaUTyUIInuX
WHTEPECOB SBJISAI0TCA HapyuieHueM crarei 3 u 37 KouBenuuu [o mpaBax peOeHKa]
(myHkT 14.6 CooOpaxeHui).

Komurer cuurtaer, 4to B OOCTOSTENHCTBAX PACCMATPUBAEMOIO JieJia TOT
dakT, 94TO aBTOpP B CBOEM KadyeCTBE HECOIPOBOXKIAEMOTO peOeHKa HE MpOIes
nepes JernopTainyed mpoieaypy YCTAaHOBJICHUSI TUYHOCTU U OIEHKH €ro JUYHBIX
00CTOATENBCTB U YTO €My He OblLla MPeAOoCTaBiIeHa BO3MOXHOCTh OMPOTECTOBATh
ee, HapyllIaeT ero mpaea, IpeaycMOTpeHHbIe cTaThsiMu 3 1 20 KonBeHInu (ITyHKT
14.7 CoobpaxkeHuit).

Komuter cumraer, 4to TO, KakuM 00pa3oM aBTOp ObUI JEMOPTUPOBAH B
Ka4ueCTBE HECOIMPOBOXKIAEMOTO PEOCHKA, JUIIEHHOIO CEMEHHOTO OKPYKEHUs, B
KOHTEKCTE€ MEXKIYHAPOJHOW MHIpallui — 3a/Iep>)KaHHbIM U B HAapy4YHUKaX, HE
Oyqyun 3aciylIaHHBIM, HE MOJYYHB IOPUAUYECKOM TOMOINM WU TOMOIIA
nepeBourKa u 6€3 yuera ero morpeOdHOCTel — MPenCTaBIsieT co0oi oOpalieHue,
3amnpelIeHHOe B COOTBETCTBUU CcO cTartheil 37 KonBeHIMU [0 mpaBax peOeHKa]
(mynkT 14.8 CooOpaxeHuit).

BoiBog Kommurera: mipencraBieHHble (PakThl  CBUIETENBCTBYIOT O
napymennn cratet 3, 20 u 37 KomBenumu [0 mpaBax pebenka] (myHkt 14.9
CoobOpaxxeHuit).

npaktuka EBponeiickoro Cyaa nmo npasam 4eji0BeKa

B Bepxosubiii Cyn Poccuiickoit @enepanuy MOCTYynusl HeO(PUIIMATBHBINA
nepeBoj nocranoyeHus Epornerickoro Cyaa no npaBam 4esnoBeka 1o kanode Ne
11916/15 «P. npomue Poccuiickoii @edepayuu» (BbiHeceHo 26 ssuBaps 2016 1.),
KOTOpPhIM OBUIO YCTaHOBJIEHO, YTO NPUHYAMTEIbHAs BBICHUIKA 3asBUTENS B
Keipreicran Oyner HapymieHueM ctatbu 3 KoHBeHIIMM 0 3alUTe MpaB YeloBeKa U

9 Tam xe, ITYHKT 27.

2 BagmrounTenbHbIE 3aMedaHdns KowmuTera MO OOBCAUHEHHBIM TPEThEMY U HETBEPTOMY
nepuoanueckum nokiaanam Mapokko (CRC/C/MAR/CO/3-4) u 3akimtounTenbHbIC 3aMedYaHUs
KomuTtera mo 3amuTe mpaB BCeX TPYASIIUXCA-MUTPAHTOB M UICHOB HUX CEMEH 10
nepBoHavYaibHOMY J1oksay Mapokko (CMW/C/MAR/CO/T).
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OCHOBHBIX CcB000J OT 4 Hosi0pst 1950 r. (manee — KoHBeHIMS); MUMEIO MECTO
HapylieHue ctaTbu 3 KOHBEHIIMM B €€ MPOLECCyallbHOM AacHEKTe MO IMPUYUHE
KECTOKOTO OOpallleHus1 C 3asBHUTENIEM; HMMEJIO MECTO HapylleHUWEe CTaTbu 3
KoHBeHIMM B €€ MpoLEcCyalbHOM acleKTe [0 NPUYUHE OTCYTCTBUS
3¢ (HEKTUBHOTO pacciaeIOBaHMs YTBEPKICHUN 3asBUTEIIS O KECTOKOM OOpaIleHUY;
MMEJI0 MECTO HapyuieHue mnyHkta 4 cratb 5 KOHBEHIMH; HMEIO MECTO
HapylieHue nyHkta 1 crateu 5 KoHBeHIIMH.

Cyn otmerun, 4uto opranbl Biactu Poccuiickoit ®dexnepanuu BbIHECTH
MOCTAHOBJICHUE O BBIJBOPEHUU 3asBUTENs ¢ TeppuTopun Poccun. XoTs cTpaHa
Ha3HAUYCHUS HE Obla ompenesieHa B CyAeOHBIX TOCTAHOBJIICHUSX O BBIIBOPEHUH,
YUHUTBIBAsA, YTO 3asBUTEIb HMMEET TIPpakIaHCTBO KbIprei3craHa, mpencTaBisieTcs
pa3yMHBIM TPEIINOJIOKNUTh, YTO €CIM €ro BBICBUIAIOT U3 Poccuu, TO MMEHHO B
Koipreizctan (MyHKT 53 MOCTaHOBJICHHUS).

PacnopsikeHue 0 BBIIBOPEHHWH HE BCTYIHIIO B CHUJYy B CBSI3M C YKa3aHUEM
EBponerickoro Cyga Ha MPOMEKYTOUHYI0 MEPY B COOTBETCTBHM C MpaBWIOM 39
Pernamenta Cypa. Iloatomy, Cyn oueHWs, MOABEprayics JIM 3asBUTEIb yrpo3e
oOpaitieHusi, mpoTuBopeyaiiero cratbe 3 KOHBEHIMU, MPU €ro BBIABOPEHUU U3
Poccum B KbIpreizctan — Ha J1aTy OLEHKH 3TOM yIrpo3bl, paccMOTpeHHOU CyqioMm
M0 HACTOSIIEMY JEIy — C Yy4e€TOM OIIEHKH, MPOBEJACHHON HaIMOHAIbHBIMU
cynamu (IIyHKT 54 MOCTaHOBJICHUS).

Uro kacaerca oOwmel cuTyauud B OOJacTH TMpaB 4YesloBeKa B
IpeAnoyiaraeMo npuHUMaronied crpane, EBponeickuit Cyn NOIYEpPKHYI
cinenyromniee. B nene «Maxmyoocana Ipeauiesa» 06 rxctpanuiiuu B Kelpreizctan
Cyn mnpumen Kk BbiBoay, uro B 2012 romy curyauuss Ha Ore CTpPaHbI
XapaKTepU30BaIach MPUMEHEHHEM MBITOK U JAPYTHX KECTOKUX BHUIOB OOpaIieHUs
B OTHOIICHUH dTHUYECKUX y30€KOB CO CTOPOHBI ITPAaBOOXPAHUTEIILHBIX OPraHOB, U
nocisie coowiTuii B utoHe 2010 roga Takue ciydad y4acTHIIMCh U OCTAJIUCh IIUPOKO
pacnpoCTpaHEHHBIMHM, TPUYEM TEMeph OHU OTATOIIAIUCH O€3HAKa3aHHOCTHIO
MPaBOOXPAHUTENBHBIX OpraHoB. Kpome Toro, cyn ycTaHOBWJI, 4YTO MpoOJieMy
HEOOXOJIMMO paccMaTpuBaTh Ha (POHE pa3BUTHUS ITHUYECKOIO HAlMOHAIM3Ma B
nonuTtuke Keiprei3crana, B 0COOEHHOCTH Ha FOT'€ CTPaHbl, pOCTa MEKITHUUECKOTO
HaMpsDKCHUST MEXIY KUPru3amMu H  y30€KaMH, JJIUTEIbHON JUCKPUMHHAIIUN
y30€KOB Ha TOCYJapCTBEHHOM YPOBHE U, CpEOu IMPOYEro, MOAaBJISIOIIErO
MEHBIIIMHCTBA Y30€KOB B MPABOOXPAHUTEIBHBIX M CyAeOHBIX opraHax. B cBomx
nocnenyromux aenax Cyn ormevan, yto B 2012-13 romax cutyauusi B HOKHOU
yactd KeIprei3cTana He yiaydinwiack. B 9acTHOCTH, pa3inuyHbIe AOKIAAbI
CXOJIWJIUCh B OINHCAHUU TPEAB3ATOTO OTHOIICHUS MO MNPHU3HAKY STHUYECKOMN
MPUHA/JICKHOCTH B PACCIEIOBaHUM, YTOJIOBHOM MPECIIEIOBaHUU, MIPUTOBOpPAX U
CaHKIIMSIX, BBEJCHHBIX B OTHOIIEHWW OSTHUYECKHX Y30€KOB, OOBHHSEMBIX W
OCYXJCHHBIX B CBSA3M C COOBITUSMH B /[orcanan-Ab6adckom pEeTuoHe, a TaKXKe B
OTCYTCTBUHM TIOJIHOTO ¥ OA()PPEKTUBHOTO paccieoOBaHUS MHOTOYMCICHHBIX
OOBHHEHHMI B TMBHITKAX M JKECTOKOM OOpaIieHUuH, KOTOPhIC MPHUIUCHIBAINCH
MIPABOOXPAHUTENBHBIM OpraHaM KeIprei3craHa, B MPOU3BOJBHOM 3a/I€pKaHUU U
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NPUMEHEHUU  YPE3MEpPHOM  CHJIbI  TPOTUB  y30€KOB,  MPEANOJIOKHUTEIHHO
npudacTHhIX K coObiTusM uioHs 2010 roma. Cya oTMmeuaer, 4TO M3 yKa3aHHBIX
JIOKJIaI0B HIT0% cinenoBano, uro B 2014-15 rr. He ObUIO JTOCTUTHYTO HUKAKOTO
CYILIECTBEHHOI'O0 TMporpecca B oOisactu mpaB uyeioBeka B Keiprei3crane.
CootBercTBeHHO, Cy/1 MpHUIIe] K BRIBOAY O TOM, YTO TEKyIas o0IIas CUTyaIus B
OTHOIIIEHUM TpaB 4YeJOBEKA B JTOM TOCYJapCTBE OCTaeTcs BechbMa
npoOaeMaTUIHON (TTyHKT 55 MOCTaHOBIICHHUS ).

Cyn paccMmoTtpesn, WMEIOTCS JIM B Jelie KaKue-TM0O WHIAMBUAYaJIbHBIC
00CTOSITENIHCTBA, OOOCHOBBIBAIOIINE  OIMACCHMSI  3aSBHUTENS  OTHOCHTEIHHO
XKecTokoro ooOpaimieHusi. OH HAlOMHWJI B 3TOM CBSI3M, YTO KOTrJa 3asiBUTEIb
yTBEP)KJIa€T, 4YTO OH WJIM OHA MPUHAJICKUT K TPYIIE JHI, K KOTOPHIM
CUCTEMATUYECKH TPUMEHSIETCS TMpaKTHKa HEHAJJeXKallero oOpalleHus, o
nevicteue cratbu 3 KoHBeHIIMM moamagaloT  ciiydau, Korja 3asBHUTEIb
yCTaHaBJIMBAET, MPU HEOOXOJAUMOCTH, HA OCHOBAHUU CBEJICHUMN, COJEPIKAIIUXCS B
MOCJEAHUX JIOKJIaax HE3aBHUCHUMBIX MEXIYHApOJHBIX OpraHu3alui Mo 3aluTe
npaB 4YeJOBeKa WM HEMPABUTEIbCTBEHHBIX OpraHU3AlMi, YTO HMEIOTCS
CEphE3HBIC MPUUUHBI MPEAINOIararh CylleCTBOBAHUE MPAKTUKH, O KOTOPOU HJIET
peyb, U €ro Wi €€ MPUHAIIEIKHOCTh K COOTBETCTBYIOIIEH rpymnmne. B stux
obcrosarenbcTBax Cyn He OyaeT HacTauBaThb Ha TOM, 4YTOOBI 3asBUTEIb
MPOJIEMOHCTPUPOBAJT HAJTUYHUE JIOMOJHUTEIBHBIX KOHKPETHBIX OTJIMYUTEIIbHBIX
oco0enHoctert. Cyj mocuTali, 4To Takoe 0OOCHOBaHHME OCOOEHHO MPUMEHUMO B
HACTOAIEM JieJie, B KOTOPOM 3asiBUTENb, ITHUYECKUN Yy30€K, OOBUHSIETCS B
KpIprei3ctane B HECKOJIBKUX CEPBhE3HBIX MNPECTYIUICHUSIX, MPEANOIOKUTEIHHO
COBepIlIeHHbIX B xone coObituit B wuioHe 2010 roma. C yuyeTomM MIHUPOKO
pacnpoCTpaHEHHOTO TPUMEHEHUS KHPTU3CKUMHU OpraHaMu BJIACTH TBITOK U
HEHAJUIeKaIEro oOpalieHusi B LENSAX TMOJyYeHUS TMPU3HAHUN OT STHUYECKUX
y30€KOB, OOBMHSEMBIX B YYaCTHUW B MEXKITHHYECKHX OecrmopsakoB B J[kamain-
AOGajcKoM perroHe, 0 4eM roBOPUIIOCHh B JOKIaaax obeux opranuzanuii OOH u
HIIO, Cyn mpumien K BBIBOAY B TOM, UTO 3asBUTEIh MPUHAMICKHUT K 0CO00
YSA3BUMOW TPYIIIE, JHIA KOTOPOM MOBCEAHEBHO NOABEPraroTcsA B KbIprei3craHe
oOpartieHuto, 3anpenieHHoMy ctatbeil 3 KonBeHuu (MyHKT 56 mOoCTaHOBIEHUS).

Cyn oOparunm BHMMaHuUE Ha KpaTkoe OO0OCHOBaHUE, IMOJaHHOE
ATNEIUIAIMOHHBIM CYJIOM TNPU OTKJIOHCHUHM YTBEPKACHUN 3asBUTENISI 00 yrpose
YKECTOKOTO0 OOpalieHus, B YaCTHOCTH, OH MpHUILES K BBIBOJY, YTO JOKYMEHTHI,
MpEJICTaBJICHHbBIC 3asIBUTENIEM, HE MPOJEMOHCTPUPOBATIN «yKa3aHHOTO HAPYIICHUS
npaB U cBoOOJ 4deynoBeka». B cBs3u ¢ 3tum, Cya moBTOpHMI, 4TO TpeOoBaHUE K
3asIBUTEI0 TIPENOCTABUTHh «OECCIOPHBIC» JOKA3aTeNbCTBA HATWUYHS  YTPO3bI
YKECTOKOTO 00pallleH!s B TPETheH cTpaHe ObLIO ObI PABHOCHIIBHBIM TPEOOBAHUIO
OT HEro JI0Ka3aTelIbCTBA CYIIIECTBOBAHUS OYIyIIEro COOBITHS, UYTO SBIISETCS
HEBO3MOXXHBIM, M HAJIO)KHJIO ObI Ha HEro sBHO Hecopa3MmepHoe Opems. JIroOoe
YTBEPKIECHUE TAKOTO POJia BCErjJa KacaeTcsi BO3MOXKHOCTU, YEro-TO, YTO MOKET

21
HenpaBurenscTBEHHBIE OpraHU3aIIH.
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MPOU30UTH UM HE Tpou3ouTU B OyaymieM. CrneqoBaTebHO, TAKUE YTBEPIKICHHUS
HEeJb3d J0Ka3aTh TaKUM >ke o0pa3oM, Kak IMpoluisie coObiTus. K 3asBuTemnto
JOJDKHO OBLIO MPEabsABIATHCA TPeOOBAHME TOJIBKO JOKa3aTh, CO CCHUIKOM Ha
KOHKpETHbIE (PaKThl, UMEIOIIME OTHOIIIEHHWE K HEMY CaMOMY M K TOH KaTeropuu
JUI, K KOTOPOH OH OTHOCUTCS, HAJIUYHME BBICOKONW BEPOSITHOCTH TOTO, YTO OH
OyJleT MOJBEPTrHYT *KECTOKOMY oOpamieHuto. B Takux oOcrositenbctBax Cyn He
OblT yOSKIEH B TOM, YTO BOMPOC OO0 Yrpo3e JKECTOKOro OOpamieHus ObLI
MOABEPrHYT TIIATEILHOMY PACCMOTPEHHUIO B MPOU3BOJACTBAX O MPEAOCTABICHUU
cTaTyca O€XeHIa WU BbIABOPEHUU (ITYHKT 59 MOCTaHOBJICHUSA).

Cyn TmpuHSJI K CBEICHHMIO TMpEJCTaBICHHbIE BracTaMu HOKYMEHTHI
OTHOCHUTEJIBHO TOCIEAHUX COOBITUN B KbIprei3cTane B 00J1acTH IpaB YeJIOBEKa.
TeM He MeHee, OH HE MOXKET COTJIACUTCS C UX MPEANOIO0KEHHEM, YTO YIIOMSHYThHIE
JIOCTIDKEHUSI, TaKU€ Kak paTUUKAIUsS MEXKIyHApOAHBIX JIOTOBOPOB IO TpaBaM
YyelioBeKa WM TapJaMEHTCKUE U MPE3UJICHTCKHE BBIOOPBI, XOTA  93TO
MPUBETCTBYETCS, HE SIBJISIIOTCA JOCTATOYHBIMU ISl KOPEHHOTO M3MEHEHUs o01ei
CUTYaIlUH C MpaBaMU 4YeJoBeKa B cTpaHe (MyHKT 60 MOCTaHOBJICHHUS).

Cya ve ybenuiu qoBojibl Briacteil 0 ToMm, 4TO MpU OTCYTCTBUU 3ampoca 00
AKCTPAJIUIIMKU HET HUKAKUX OCHOBAHUU MOJIaraTh, YTO 3asIBUTEIb OYET MPUBJICUCH
K YTOJIOBHOM OTBETCTBEHHOCTH B KbIprei3crane. B HacTosdlieM fieyie HET MyHKTOB,
KoTtopeie mo3Bomu Okl Cyay caenaTh BBIBOJ O TOM, 4YTO OOBUHEHWS,
BBIJIBUHYTHIC MPOTUB 3asIBUTEJISL B CBSI3U C €ro MpeArnojiaraeMoi MpU4acTHOCTBIO K
Hacuinio Jlxanan-AOackoM peruoHe ObLIU CHSTHI, MJIM UCTEK UX CPOK JaBHOCTH.
COOTBETCTBEHHO, CYIIECTBYET BBICOKAsi BEPOSITHOCTh TOTO, uTO B KbIpreizcraHe
3asIBUTEIIh MOXKET OBITh apeCTOBaH W OOBMHEH Ha OCHOBAHHUM Opjepa oT 26 UIOHS
2012 r. (myHKT 61 mocTaHOBIIECHUS ).

YuuThIBasi NOATBEPKICHHOE IIMPOKOE U PETYISIPHOE UCIIOIb30BAHUE MBITOK
W JIpyTUX BHUJOB >KECTOKOTO OOpalieHusi CO CTOPOHBI IMPaBOOXPAHUTEIHHBIX
OpraHoB B 105KHOU 4yacTu KbIprel3cTaHa B OTHOIICHUH YJIEHOB Y30€KCKOW OOIIMHBI,
K KOTOpPOW  TPHUHAMJICKUT  3asgBUTENb, OE3HAKA3aHHOCTb  COTPYJAHHKOB
MPABOOXPAHUTENILHBIX OPTAHOB, a TaK)Ke€ OTCYTCTBHE JOCTATOYHBIX TapaHTUM NSt
3asBUTENISI B 3anpaimuBarome crpane, Cya mnocuuTal OOOCHOBAaHHBIM, YTO
3asiBUTENb  CTOJIKHETCSI C  peaJbHOW  yrpo30M  KECTOKOTo  oOpauieHus,
PEAYCMOTPEHHOM cTaThel 3 KOHBEHIMM, B Ciydae BO3BpalleHUs B KbIprei3ctan
(myHKT 62 mOCTaHOBIEHUS).

EBponeiickuii Cyn Takxke HAIOMHUWJ, 4YTO LENb0 NyHKTa 4 CTaTbu S
KonBeHuuu sBisieTCss OOeclieueHHe JIMI, KOTOphIE IOABEPraroTcs apecry u
3aJiep KaHuIo, MPABOM Ha CYJCOHBINA HA/30p 32 3aKOHHOCTHIO MEPhI, KOTOpas ObLIa
MPUHATA B UX OTHOLIEHUH. B miepuoa cosiepaxanus Jinia noJi CTpaxkeil OHO JTIOJKHO
UMETh CpPEACTBO IpaBOBOM 3aIlUTHI, MO3BOJISIIOLIEE o0ecneunThb
Oe30TiaraTeNbHBINA CYJCOHBIN MTEPECMOTP BOTIPOCA O MMPABOMEPHOCTU COJEPIKAHUS
o crpaxkeil. Takoil mepecMOTp TOJDKEH OBITh CIIOCOOCH MOBIICYD, IPH HATUYUHU
COOTBETCTBYIOIIMX OCHOBaHW, OCBOOOXAeHHe Jmuia. Hamuume cpenctBa
MPaBOBOM 3alUThI, TpeOyeMoro myHKToM 4 cratbu 5 KoHBEHIUH, TOKHO OBITh
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JIOCTATOYHO OMPEICIICHHBIM HE TOJBKO B TEOPHUH, HO U HA MPAKTUKE, ITOCKOJIbKY B
OTCYTCTBHE 3TOr0 KayecTBa, CPEACTBO IMPaBOBOM 3allUThl HE OyAeT OTBEYaTh
TpeOOBAHUSIM JOCTYNMHOCTH U AGOEKTUBHOCTH, MPEABSIBISIEMBIM B  IEJSIX
yKa3aHHOU cTaTbu (TyHKT 98 MOCTaHOBJICHHUS).

Cya yxe ycraHaBIIMBaJl HapylieHue NyHKTa 4 ctaTtbu 5 KoHBEHIMM B psae
MOCTAHOBJICHUM B OTHOIIEHHMM Poccum u3-3a OTCYTCTBHUSI  KaKOTO-JIHMOO
BHYTPEHHETO MPABOBOTO IOJOKEHHUSA, KOTOPOE MOIJIO0 Obl MO3BOJIUTH 3asBUTEIIO
WHULMAPOBATh CyAeOHOE pAcCCMOTPEHHE €ro COAEpXKaHUS IMOJ CTPaKEeW B
OKMJIAHUM BpLIBOpeHMs. B nene «Kum npomus Poccuu» Bnactm npusHamm
HapyuieHue nyHKTa 4 cratb 5 KOHBEHIIMM U, YYWUTHIBasE MOBTOPSIOIIMICS
xapakTep HapyueHus, Cyx ONnpenesnnsl, 4T0 POCCUIUCKHE OPTaHbl BIACTU «IOJDKHBI
o0ecneunTh CO3JaHUE B CBOEM BHYTPEHHEM IIPaBONOPSAIKE MEXaHU3Ma,
MIO3BOJISIOLLIETO JINIIAM MHULMHAPOBATh IMPOBEPKY 3aKOHHOCTH UX COJEpKaHUS MOJ
CTpa)keil 10 BBIABOPEHUS MCXOAS M3 TEUEHUs Ipolecca Aenoprauun» (IyHKT 99
IIOCTAHOBJICHHUS).

EBponeiicknii Cyn ycTaHOBHUJI, UTO 3asBUTEIb B HACTOSIIEM JI€JIE B TEUCHHE
BCETO CpOKa €ro coJepKaHusl T1OJ CTpaXed B OXUIJAHUU  BBICBUIKH
(aIMMHHCTPATUBHOIO BBIABOPEHHUS) HE UMENI B CBOEM PACIOPSHKEHUH KaKOM-1100
IPOLEYPHI ISl CYyAEOHOro nepecMoTpa MPaBOMEPHOCTH €ro cojepkanus. Takum
oOpa3zoMm, nmo MHeHuro Cyna, UMEJIO MECTO HapylleHHe NyHKTa 4 cTaTbu 5
Kousenuuu (myHktsl 100-101 moctanoBieHUS).

B mpeuenentnoi npaktuke Cyna OTHOCUTENBHO ITyHKTAa | cTatbu 5 4ETKO
YCTaHOBJIEHO, YTO JIMIIIEHUE CBOOOIbI HE JIOHKHO OCHOBBIBATHCS TOJIBKO HA OJTHOM
U3 UCKJTFOUCHUH, TICPCUUCIICHHBIX B MOJIIYHKTaX «a»-«f», HO Takke MOKHO OBITh
«3aKOHHBIM». B Tex ciydasx, Korja BO3HHMKAeT BOIPOC O «3aKOHHOCTH»
3aKJIIOUEHUs] TMOJA CTpaxy, BKIIOYas BONPOC O COOJIOACHUU «IOPSIKA,
YCTaHOBJIEHHOTO 3aKOHOM», KOHBEHLMsS OTChbUIa€T, TIJIaBHBIM 00pa3oM, K
HAI[MOHAJbHOMY 3aKOHOAATENBCTBY M 3aKpeIisieT 00s3aHHOCTh MO COOJIIOICHUIO
€ro0 MaTepUajJbHO-NPABOBBIX U MPOLECCYAIBHBIX HOPM. JTO, B MEPBYIO OYEpENb,
TpeOyeT, 4yToObl 000N apecT WM MOMEIIEHUE MOJ] CTPaXy HMMENIU 3aKOHHbIC
OCHOBAaHMSI B HallMOHAJIBHOM 3aKOHOJATENbCTBE, a TAKKE OTHOCUTCA K KauyeCTBY
3aKOHOJATEIbCTBA, TPEOYsS €ro COOTBETCTBUS MPUHIMIIAM BEPXOBEHCTBA IpaBa -
KOHLIETIIUY, W3HAYaJbHO Mpucylie Bcem cTaThsiM KouBenuuu. «KauecTtBo
3aKOHa» TMOAPa3yMEBAaEeT, 4YTO €CJIM HAIMOHAJIBHOE IIPABO CAHKIMOHHUPYET
JUIIEHHEe CBOOOMBI, OHO MAOJKHO OBITh JOCTATOYHO JOCTYHHBIM, TOYHBIM U
npeacka3yeMbIM B MPUMEHEHUH C LIENbi0 M30exaTh pucka npoussosia. CTaHaapt
"3akoHHOCTH",  ycTaHoBieHHbI  KouBeHmue#t, TpeOyer, dYTOOBI  BcCe
3aKOHO/ATEJIbCTBO OBLIO JIOCTATOYHO YETKUM, YTOOBI MO3BOJUTH JIUIY - €CIIU
HEOOXOJMMO, BOCIOJb30BABUINCH COOTBETCTBYIOIIMMH  KOHCYJIbTAlUsIMHU, -
OpEeIBUIETh 10 Pa3syMHO OXHJaeMOHl B JaHHBIX OOCTOSITENLCTBAX CTEICHH,
MOCJEACTBUS, K KOTOPBIM MOXET MOBECTU TO WU MHOE JeicTBue (myHKT 102
MOCTAHOBJICHUS ).
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Cyn ykaspIBaeT Ha TO, YTO M3JaBas IIPUKa3 O COAEPKAHUM IIOJ CTPAXKEHN 110
BBICBUIKM 3asBUTENS, PallOHHBIN Cyl HE YCTAaHOBUJI KaKUX-ITHOO CPOKOB JJIsl ATOTO.
Kpome Toro, AneusiiHOHHBIN CyJ HUYErO HE OTBETWJ Ha 3TOT Bompoc. CraTes
27.19 KoAII nocssieHa pa3MEIICHUIO JIUI, OXKHUAAIOMMNX aJMUHUCTPATUBHOTO
BBIJIBOPEHUSI B LIEHTpaxX COJEpKaHUS MOJ CTpa)k€ MHOCTPAHHBIX TIpaKJaH, HE
peaycCMaTpuBaeT KakUX-THMOO CpPOKOB HX COAEpPKaHUA MOJ CTpaxkeil....
EAVMHCTBEHHBIM  yKa3aHHWEM, JIOCTYIHBIM  3afBHUTEI0, O  BO3MOYKHOM
MaKCUMaJIbHOM CpPOKE €ro COJEp)KaHWs MOJ CTPAKEW B OXHUIAHUHM BBICBUIKU
apigercss nyHkt 1 cratem  31.9 Komekca 00 — agMUHHCTPAaTUBHBIX
IpaBOHAPYIICHUSAX, KOTOpash MpeayCMaTpUBaeT, YTO PEIIEHHUE O BBICHUIKE
OCTAETCs MCIIOJHUMBIM B TEUEHHE JIBYX JIET CO JIHS €r0 BCTYIUICHHS B CHILy. JTO
IIOJIOXKEHUE O3HA4aeT, YTO IO0CJI€ MCTEUYEHHs] JBYXJIETHETO CpOKa JIMILIO,
3aJIep’)KaHHOE B OKUJAHUM aJMUHUCTPATUBHOTO BBIJBOPEHUS, JIOJKHO OBIThH
OCBOOOXAEHO. DTO MOYKET MPOU30MTH B HACTOALLEM JIEJ€; OAHAKO, BO3MOKHBIE
nocieAcTBus, ciuenyroomue u3 yactu 1 crarbum 31.9 KoAIl ¢ Touku 3peHus
COJEpKaHUsl 3asBUTENA TOJ CTpaked, OyayT 3aBHUCETh OT TOr0, Kak Oyner
UCTOJIKOBAHO JIaHHOE€ TIOJIOKEHWE, K TOMY K€ HOpMa, OrpaHUYMBAIOLIAs
IPOJOJKUTEIBHOCTD COIEPKAHUS HE3AaKOHHOTO MMMUTPAHTa MOJl CTPaXEH, YETKO
HE ompenereHa 3aKOHOM. Takxke HEeSCHO, YTO MNPOU30MAET MOCIE HCTECUEHHS
JIBYXJIETHETO  CpOKa, Tak Kak € TOYKM 3pEHUS HUMMHUIPAIIMOHHOIO
3aKOHOJATEIbCTBA 3asBUTEIb, 0€3YCIOBHO, OCTAHETCS B HEJIETAIbHOM IOJIOKEHUU
¥ BHOBb OyJeT NMOAJEXaTh BBIIABOPEHHIO, a, CIEIOBATEIbHO, COJAEPKAHUIO MO
CTpa)kel Ha ATUX OCHOBaHUSAX (MyHKT 106 moCcTaHOBIIEHHUS).

BoeiBoabl Cyna no moBojJy OTCYTCTBHUS CyleOHOrO MepecMoTpa 3aKOHHOCTH
IIPOJIOJIKAOIIETOCS COACPIKAHUS 3asIBUTEINS MO/ CTPAYKENW UMENH MTEPBOCTENEHHOE
3HAYEHHE B CBS3M C IMPEANOJAaraéMblM OTCYTCTBHEM IPABOBOM OIPEAECICHHOCTH
COJIEpKaHMUS 3asBUTENII IO CTpPaXeW, Kak ClelyeT H3 YKAa3aHHOIO, 4YTO
poccuiickas MpaBoBasi CHCTEMa HE NPeJyCMaTpUBAaeT MPOLEIYphl, CIIOCOOHON
IPENOTBPATUTh Yrpo3y HECIPABEIJIUBOIO 3aJ€pKaHUSA B OXHIAHUHM BBICBUIKU
(myHkT 107 mocTtaHOBIIECHHUS).

Cya oTMeTun HeIaBHUE HM3MEHEHHUS BO BHYTPEHHEM 3aKOHOJATENbCTBE,
BBEJICHHbIE HOBbIM KOJIEKCOM aMUHUCTPATUBHOTO CYAONPOU3BOACTBA, KOTOPHIN
BCTynui B cuity 15 centsiops 2015 rona. Tem He MeHee, 3TU MOMPABKU 10 CUX TIOP
HE HMEIOT HHUKAKOrO0 BIMSHHMS Ha COJAEpXKaHUE 3asBUTENs TOJ CTPAKEH.
CooterctBenHo, Cyn He mnpu3BaH X omeHuBath In abstracto (mynkr 108
MOCTAHOBJICHHUS ).

Cyn mpuiien K BBIBOAY, 4YTO B OOCTOATEIbCTBAX HACTOAIIETO Jefa
HAllMOHAJIBHOE 3aKOHOJATENIbCTBO, PETYIHPYIOUIEE COJAEpKAHUE 3asABUTENS MOJ
CTpaxkeil, He COOTBETCTBYET TpeOOBaHMIO '"TpeAcKazyemMocTu'", yKa3aHHOMY B
nyHkte 1 crarbu 5 KouBenuuu (myHkT 109 nocranoBieHus).

Kpome Toro, EBponeiickuit Cyq oOpaTuin BHUMaHUE, YTO MPEAETbHBIA CPOK
HAKa3aHUs B BUJE JMILECHHUS CBOOOBI 32 aAMUHUCTPATUBHOE MPAaBOHAPYILIEHUE B
cooTBeTCTBUM ¢ KosekcoM 00 aIMUHUCTPATUBHBIX MPABOHAPYIIECHUAX COCTABIISAET
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TPUILIATh JAHEH, U UTO COJAECPKaHUE IOJ CTPaKEW C LIEJIbIO BBICBIJIKM HE JIOJKHO
HOCUTh KapaTeJbHBIA XapakTep MW MNOpU 3TOM JOJDKHO  CONPOBOXAATHCS
MIPEI0CTABICHUEM COOTBETCTBYIOIIUX rapaHTHil, YCTaHOBJICHHBIX
KoncturyunonueiMm cyaoM Poccuiickoii ®enepanuu. B HacTosiiem  nene
«MPEBEHTUBHAS» MEPa, C TOUKU 3PEHUS €€ TSHKECTH, ObllIa ropa3ao Cephe3Hee, YeM
«KapartelibHash», 4TO He SABJSAETCA HOpMaJIbHBIM (IYHKT 110 mocTtaHoBiIeHUS).

npaso Ha 80000y U TUYHYIO HENPUKOCHOBEHHOCb
npakTuka EBponeiickoro Cyna mo npasam 4ejioBeka

B Bepxosubiit Cyn Poccuiickoit @enepaniuyd mocTynuil HeoUIIUATbHBIN
nepeBoa nocraHoBieHus: EBpomneiickoro Cyna mo mpaBaM yeloBeKa IO Kanooe
NoNo 45044/06 m 5 npyrux xanod «Kcenz u opyzue npomue Poccuiickoi
®Deodepayuuy (BoineceHo 12 nexabps 2017 r.), KOTOPHIM OBLIO YCTAHOBJIEHO, B TOM
yucie, HapyleHne myHkra | craten 5 KoHBeHIuu.

EBponeiickuii Cyn o0patuyi BHUMaHHME Ha TO, YTO B OTHOUICHUU
COJIEp>KaHMs O] CTPaXKEe OJTHOTO U3 3asBUTENCH 10 JeTy 00 aAMUHUCTPATUBHOM
MPaBOHAPYIICHUW HE OBUI COCTABJEH MPOTOKOJ, M MPOTUB HErOo HE ObLIO
BO30YXKJIEHO A€o0 00 aJMUHUCTPATUBHOM NpaBOHApYIICHUHU. UTO ke Kacaiaoch
JPYyroro 3asBUTENs, TO OH ObUI TIOMEIIEH TOoJA CTPaxXy 3a BOXKICHUE
TPAHCIIOPTHOTO CPEJICTBA 0€3 PErHCTPAIIMOHHBIX HOMEPOB. ITU (aKThl SBIISIIUCH
OCHOBaHHUEM sl BO30YXJeHus Aena 00 aMUHUCTPATUBHOM IPABOHAPYIICHUU B
OTHOLIEHNH Hero. OJHAKOo, COTJIACHO BHYTPUIOCY/IAPCTBEHHOM MPOBEPKE, ITH
pazOupaTenbcTBa HE ObUIM HayaThl B OTHOIICHWM 3asBUTENST B JIEHb €ro
3aJiepKaHus B PE3yJIbTaTe XaJaTHOCTU CO CTOPOHBI COTPYAHUKOB MUJIUIIUU (ITyHKT
110 mocTaHoBIEHHUS ).

Cyn mpuiien K BBIBOAY, UTO COJEP)KaHME 3asiBUTENEH MO CTpaxkeil Obuin
HE3aKOHHBIMM U COCTaBWJIM HapymieHue myHkTa 1 crateu 5 KoHBeHIuu (MyHKT
112 nocranoBnenmus).”

Cwm. Takxke NpUBEICHHOE BbIlIEe nocTaHoBiieHUE EBponeiickoro Cyaa 1o
npaBam 4esioBeka 1o xanooe Ne 11916/15 «P. npomue Poccuiickoii @edepavuuy
(BeIHECEHO 26 stHBaps 2016 1.).

22 YkazaHHOE HapyleHUE B OTHOLIEHUH 3asBUTEIEH ObIJIO YCTAHOBJIEHO B CBSI3U C JIMIIEHUEM MX
CBOOOJIBI KaK B paMKax YTOJIOBHO-TIpolleccyaabHOro kojekca Poccuiickoit deneparyu, Tak u B
pamkax Konmekca Poccuiickoit @enepariuu 00 aIMUHUCTPATHBHBIX TIPABOHAPYIIICHHSIX.
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npago Ha yeadcenue cemeunou HCUsHU
npakTuka EBponeiickoro Cyna o npasam 4eJjioBeka

B Bepxosubiii Cyxn Poccuiickoit @enepanuy MOCTYNHI HEO(PUUMATbHBINA
nepeBo] nocranoBienust EBponeiickoro Cyaa mo mpaBaM uesoBeka o xanobde Ne
35061/04 «A6oynkaovipoe u Jlaxmaee npomue Poccuiickou ®@Deoepayuuy
(BeiHeceHo 10 wronst 2018 r.), KOTOpbIM OBUIO  YCTAaHOBJIEHO, B TOM YHCIIE,
HapyuieHue cratbu 8 KoHBeHIIMU B CBSI3U C OTOBIBAHUEM 3asIBUTEIISIMUA HAKa3aHUS
B BUJIE JIMILIEHUS CBOOO/BI B OTAAJIEHHBIX OT MECTa UX MOCTOSHHOTO MPOXKUBAHUS
UCITPaBUTEIBHBIX YTBEPKICHUSX.

B Bepxosusiit Cyn Poccuiickoit denepanuu moCTyNnuia HEOPHUITUATBHBIN
nepeBoj nocranoyieHus EBpornerickoro Cyza 1o npaBam 4esnoBeka 1o kanode Ne
66729/16 «Akuait u opycue npomue Poccuiickoit @Dedepayuu» (BHIHECEHO W
BeTynwio B cuity 11 gexabpst 2018 r.), KOTOpbIM OBUIO YCTaHOBJIEHO HapyIICHHE
ctatb 8 KOHBEHIIMM B CBSI3M C TEM, YTO pELIEHUE 00 AHHYJIMPOBAHMM BHJA HA
YKUTEIBCTBO MEPBOIO 3asBUTEISI OCHOBAHO HA HEPACKPHITOM MH(OpMAIIUH.

EBpomnericknii Cyn, cOCIaBIIMNCh HA NMPUHLMIBI, PAHEE HU3JI0KEHHBIE UM B
nocraHoBiaeHnu ot 12 wtons 2018 roma nmo geny «lacnap npomus Poccuu»
(Gaspar v. Russia), xamoba Ne 123038/15, mynktsel 38-39 u myHkTHl 41-44),
oOpaTuj BHUMaHHUE Ha TO, YTO U3 ATUX MPUHILIUIIOB, UMEIOIIUX OTHOILIEHHUE K JIEIy,
cienyer, uyro «Cyn B TakMx Jellax, Kak HacTosllee, JOJDKEH W3Y4uTh,
o0ecreunBaJuCh JU B  HAIMOHAJBHBIX pa30MpaTENbCTBAX  JIOCTATOYHBIC
npoueccyanbHble rapaHtuu. B atoii cBsizm Cya BHOBB 3asBIIIET, YTO JaXe B
cllyua€ Yrpo3bl HalMOHAJIBHOM O€30MacHOCTH, TOHATHUSA 3aKOHHOCTU H
BEPXOBEHCTBA IIpaBa B JIEMOKPATUYECKOM O0OIIecTBE TpeOyrOT, YTOOBI MEPHI,
3aTparuBalolllie OCHOBHbBIE MPaBa YEJIOBEKa, pACCMATPUBAIUCH B paMKax TOM WU
MHOU (POPMBI COCTA3AaTENBLHOTO MPOIECCa B HE3aBUCHMOM OpraHe, OTBETCTBEHHOM
3a aHanu3 TPUYUH T[PUHATHS TAKOTO PELIEHUS W COOTBETCTBYIOIIMX
JI0OKa3aTelibCcTB, B cCllydyae HalW4yusl HEOOXOJMMOCTH  COOTBETCTBYIOIIMX
npoliecCyalbHbIX OTPAaHUYEHUM Ha MCHOJb30BaHHME HH(OpManuu noj rpudom
«CEKpeTHO»» (IMMyHKT 47 MOCTAHOBJICHHUS ).

Obpamasics kK HacToseMy feny, Cya OTMETHII, YTO «COJEpKaHUE PELICHHS
Y®OCbh Poccun.... or 27 nHos6ps 2015 roma, mociayuBiiee OCHOBAHUEM IS
aHHYJIMpPOBAaHUS BHJA Ha JKUTEIbCTBO, €My HE ObUIO  PacKphbITO...
[IpencraBiaeHHble  JOKYMEHTHl  yKa3blBa[lu] Ha TO, 4YTO JaHHbIE 00
aJIMUHUCTPATUBHBIX NPABOHAPYIICHUSIX MEPBOIrO 3asBUTENS MOIJIM B HEKOTOPOM
cTeneHu crnocobctBoBaTh npuHsATHIO pemieHus PCb..., oanako, ¢akTuyeckue
OCHOBAaHMSI TMPEANOJaraéMoi Yrpo3bl HallMOHAJIBbHON OE€30MacHOCTH C €ro
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CTOPOHBI, HA KOTOPYIO CCBIJIAETCS OPTaH BJIACTH. .., onupasch Ha pemenue OCb....
or 27 wHos6ps 2015 roma, eMy HHUKOTIa HE COOOIMAIUCHY (MYyHKT 48
MOCTAHOBIICHHUS ).

EBponenckui Cyn oOpaTun BHUMaHNE Ha TO, 4TO
«BHYTPUTOCYAAPCTBEHHBIE CYJCOHBIC PEIICHUS HE COJCpKaIM yKa3aHUS Ha TO,
[I04YEMY 3asBUTENb PACCMATPUBAJICSA KAK MPEACTABISAIOINN yIpo3y HAMOHAIBHOU
Oe3omacHOCTH. B yka3zaHHBIX peHIeHUSX HE ObUIO YINOMUHAHUM O KaKUX-IU0O
¢dakTax, Ha OCHOBaHMHM KOTOPBIX ObUI CAENaH 3TOT BBIBOJ, HE IMPEAOCTAaBISLIOCH
Jaxe 0000LIEHHOE ONMUCAHUE IEUCTBUM, MIPUIUCHIBAEMBIX 3asIBUTENIO» (ITyHKT 49
MTOCTAHOBJICHUS ).

«He3aBucumo OT xapakrepa ACUCTBUM, NMPUIUCHIBAEMBIX 3asSBHUTEN0, H
IIPEANOIaraéMol OIACHOCTH, KOTOPYK0 OH MPEACTaBIsUl U1 HAMOHAJIBHON
oe3onacHoctd, Cyn OTME[THII]|, YTO HallMOHAIbHBIE CYAbl OrpPaHUYMIN cepy
CBOEU IPOBEPKU TEM, YTOOBI yAOCTOBEPUTHCS, uTO pexomeHnauus OCb Oblna
BBIHECEHA B paMKax MOJHOMOYHMM, 0€3 MpOoBeIeHUsI HE3aBUCUMON IIPOBEPKHU TOTO,
UMEJI0 JM HX 3aKIIOYEHHE pPAa3yMHOE OCHOBaHHE B JeHCTBHUTENbHOCTH. Kak
cleayeT W3 pelleHus ropoackoro cyna ot 24 ¢espans 2016 roma, cym He
paccMoTpen HU OAHOro u3 JAokymMeHTOB DCbB, 000CHOBBIBAIOMIMX 3amnpoc 00
aHHYJIMPOBAaHUU BHJA HAa J>KUTEJIbCTBO IEPBOrO 3aABUTENS IO COOOPaKEHHSIM
HallMOHAJIbHOW 0€30macHOCTH... [Ipu paccMOTpeHUN aneuISIIMOHHON Kalo0HlI. . ..
CyHd... OCTaBWJ 0€3 HM3MEHEHHsS BBIBOJBI TOPOJCKOTO CyJa W OTKa3ajics
paccmarpuBaTh OCHOBaHMS yTBepxkacHUs PCb 0 TOM, 4TO MEPBBIN 3asIBUTEIb
NPEACTABIIUT YIPO3y HAlMOHAIBHOW O€30MacHOCTH, 3asBUB, YTO WH(MOpMaIus,
nonyuyeHHass @PCBb U3 cekpeTHbIX HMCTOYHHMKOB, HE TMOJIekala CcyaeOHOMY
KOHTpOO... Takum oOpa3oM, HallMOHAJIbHBIE CYyAbl HE PACCMOTPETH BaXKHbBIN
acreKkT JaHHOro jaena, a UMeHHo, Obuia au @CBb cnocobHa poka3aTh Hajaudue
KOHKPETHBIX (DaKTOB, CIy>KaIllMX OCHOBAaHUEM I UX BBIBOJIA O TOM, YTO HEPBbIN
3asBUTENb MPEACTABISET Yyrpo3y HAIMOHAIBHON O€30MacHOCTH ..., U IPUMEHEHUS
CTaHJAapPTOB B COOTBETCTBUU €O cTaThell 8§ KonBeHLMH ... XapaKkTep yTBEPKICHUH,
CBUJICTEJIbCTBYIOIUX IPOTUB 3aABUTENSA, OCTABAJCS HEPACKPBITBIM, YTO HE
MO3BOJISUIO €My OCHapuBaTh 3asBICHUS CIIYKObl O€30MacHOCTH, MPEIOCTABIISSA
ONpaBJaTeJbHbIE JI0KA3aTEJNbCTBA, TaKWe KaK ajuOu WIA albTepHATUBHOE
OOBSICHEHHE CBOUX JCHCTBUH, B COOTBETCTBYIOIIEH cuTyauuu» (MyHKT 51
MOCTAHOBJICHHUS ).

C yuerom wuznoxenHoro Esponeiickuii Cyn npumien K BBIBOAY, YTO
pazOupaTenbCTBO B HAIMOHAIBHOM CYJIE, Kacarolleecs: pacCMOTPEHHUsI BoIipoca 00
aHHYJIMPOBAaHUM BHJA HA JKUTEJIBCTBO IEPBOrO 3aSBUTENS W MOCIEAYIOIIETO
3ampera Ha IOBTOPHBIA BBE3J, 4 TAKKE €ro BIMSIHHUS HAa CEMEHHYIO XU3Hb
3asBHUTENEH, HE ObUIO 00ECIIEYeHO JOCTaTOUYHBIMU MPOIECCYaTbHBIMU FapaHTUIMU
(MyHKT 52 nocTaHOBIEHUS).
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npaso Ha yeaxicenue KoppecnoHoeHyuu
npaktuka EBponeiickoro Cyaa no npasam 4eji0BeKa

B Bepxosubiit Cyn Poccuiickoii @enepaniii mocTynuil HEO(PHUIIHATbHBIHI
nepeBo nocranosiieHusa EBponeiickoro Cya 1o npaBam 4esioBeka 1o xainode Ne
3627/07 «Cokoeénun npomue Poccuiickoit @edepayuuy (Boineceno 5 maprta 2019
I.), KOTOPbIM OBUIO YCTaHOBJIEHO OTCYTCTBME HapylueHus cratbu 34 KoHBeHUIMH
B CBSI3M C pacnevyarblBAHUEM U MPOBEPKON KOPPECHOHACHUMU 3asBUTEIS,
HarpasisieMoil B EBponerickuii Cyg.

Cyn o0patun BHUMaHHE Ha TO, YTO Xajloba HAa HapylleHUe cTarbu 34
KOHBEHIIMM HOCUT MPOLECCYANBHBIN XapakTep U, CIEN0BATEIBHO, HE 3aTParuBacT
Kakue-1M00 BOMPOCHl O ee mnpuemieMoctu coriacHo KonBeninuu (myHkT 116
IIOCTAHOBJICHHUS).

Cyn nHanmoMHuia, 4yto A 3((EeKTUBHOrOo (YHKIIMOHUPOBAHUSA CHCTEMBI
noJlayll WHIAUBUAYAIbHOM >KajoObl, ycTaHOBJIEHHON craThell 34 KonBeHIMH,
KpailHE Ba)XXHO, YTOOBI 3aABUTENIb MOI OECHpPEMSITCTBEHHO OOIAThCAd C
yupexaeHusiMu KoHBeHIuM 0€3 Kakoro-imOO J1aBJIEHHS CO CTOPOHBI BIIACTEH C
LEIbI0 BBIHYJIUTH 3asBUTENI OTO3BaTh WJIM W3MEHUTh CBOU XKaloObl. B 3TOoM
KOHTEKCTE€ IMIOHSTUE <«JIaBJIEHWE» BKIIOYAaET B Ce€0S HE TOJBKO MpPsSMOe
NPUHYKJIEHUE W SBHbIC aKThl 3alyTMBAHMS, HO TAaKK€ W MHBIE HEHAJJIe)Kallue
KOCBEHHbIC JIEMCTBUS WJIM KOHTAKThI, HAMpPaBJICHHbIE HA TO, 4TOOBI pa3yOenuThb
VI JIMIIUTH 3aBUTENICH KeTaHUsl BOCIOJIb30BAThCSI KOHBEHLIMOHHBIM CPEJICTBOM
paBoBOM 3aUTHI (MYHKT 117 mocTaHOBICHUS).

[To muenuto EBpomeiickoro Cyaa BakHO yBakaTh KOH(MUIEHIIMATHLHOCTD
nepenucku Cyza ¢ 3asBUTEISIMU, TTOCKOJIbKY OHA MOKET cOoepkKaThb OOBUHEHHUS B
OTHOUIEHUH aJIMUHUCTPALMU MECTA COJEPKAHMS MO CTPAKEW WIIM JOJKHOCTHBIX
mun. Bcekpeite mnmcem, mnosydeHHbIX oT Cyaa WM apecOBaHHBIX €My,
0€3yCJIOBHO, MNPUBOAMT K TOMY, YTO IHMCbMa MOTYT OBITh NPOYMUTAHBI W,
MPEANOJIOKUTEIBHO, B OTAEIBHBIX CIydasX MOXKET BO3HUKATh PUCK PENPECCUI CO
CTOPOHBI TIOPEMHOI'O MEpPCOHaNa B OTHOUIEHUU TaKOro 3akitoueHHOoro. [Toatomy,
BCKPBITUE TIMCEM COTPYIHHUKAMU MECT COJEPKAHMUS T0J CTpaXed MOXKET
NPEnsSTCTBOBATh 3asBUTESIM B M3JI0KeHUHU cBoer mo3uiuu B Cyne (myHkT 118
MOCTAHOBJICHHUS ).

B Hacrosiiem nene, mo cioBaM BiacTel, 3asBuTenb noxydui u3z Cyaa cemb
nuceM B nepuon ¢ asrycra 2007 roga nmo mapt 2014 roxa (nucemo ot 17 uroHsS
2013 roma B WX YMCIO HE BXOAWIIO), B TO BpPEMs KakK 3asiBUTEIb MPEACTaBUII
CHUCOK M3 JIBEHAALATH IHCEM, MOJYYEHHBIX MM B TEUYEHHE TOTO K€ NEPHOJA.
[IpencraBneHHbI 3asBUTENEM CIOHCOK coBmagaer ¢ 3anucsaimMu Cyna o ero
nepenucke ¢ 3aspureneM. HecMoOTpst Ha TO, YTO HECOOTBETCTBUE MEXKLY CIIUCKaMU
IIMCEM BBI3bIBAET COMHEHHSI OTHOCHTEIBHO TOYHOCTH 3aIHCEH, MCIOJIb30BAHHBIX
BracTsAMu, Cya OTMETHII, YTO 3asiBUTEIb HE YTBEPKJAAd O TOM, YTO TIOpEMHAas
aIMUHUCTpalMsl He mepenana emy nucbmo oT 17 utonsa 2013 roma. B mepyro
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ouepeb OH JKaJyeTcs Ha TO, YTO NHCbMO OBLJIO TEPENaHO €My TIOPEMHOM
aJIMAHUCTpALMEN ¢ ABYXHEAEIbHOM 3a/1€p>KKOM U YTO, KOTJIa OH MOJIY4MJI €T0, OHO
yK€ OBUIO BCKPBITO M HEKOTOpPbIE CTpPAHUIbl OTCYTCTBOBaJIM (ImyHKT 119
IIOCTAHOBJICHHUS).

Cyn momuepkHys, 4TO TOT (DaKT, YTO TIOpEMHas aJMHHHUCTpAIMs HE Beja
MOJTHOLICHHBIM M TOYHBINA y4eT KOPPECMOHJICHIIUN 3asgBUTEIS MOXKET CO3AaTh IS
HEr0 HEKOTOpbIe TPYAHOCTH B JOKAa3bIBAHWM, B YACTHOCTH, JAThl MOJYYCHUS UM
naHHoro mucbMma. Tem He menee, Cya mocuuTan, 4YTO B Jelie HE HMEJOCh
JOCTATOYHBIX (PAaKTUYECKUX OCHOBAHMM, MO3BOJIAIOMINUX MPUNTH K BBIBOY O TOM,
YTO UMEJIO0 MECTO Kakoe-TM0O0 HEOOOCHOBAaHHOE BMEIIATEIHCTBO CO CTOPOHBI
rOCy/lapCTBEHHBIX OpPraHOB B OCYLIECTBJICHHWE 3asBUTEJIEM IpaBa Ha MOJayy
XKayoObl B pamkax pazouparensctBa B Cyne. B wactnoctu, Cyj He coryacuics ¢
TE€M, 4YTO NPEJACTABICHHBIX 3asBUTEJIEM JOKAa3aTelIbCTB JOCTATOYHO JUIA
HNOJTBEPXKJIEHUSI €ro YTBEP)KJIEHUH O TOM, 4YTO IHUCBMO OBUIO MPOCMOTPEHO
TIOPEMHOW aJMHMHUCTpanuen. boiee Toro, naxe eciu JOMYCTUTh, YTO MUCBMO
OBLIO JIOCTaBJICHO 3asBUTENIO C 3aJ€pKKoW B JBe Henenu, CyJ He Obl yOeKIEH,
YTO Takas 3a/iep)kKKa cama 1mo ce0e MOorjia MPUBECTH K HAPYIICHUIO 00s3aTeNIbCTBA
rocygapctBa no cratee 34 Konenuuu. Takum o6pa3om, Cya nmpuIlen K BbIBOAY,
YTO TOCYJapCTBO-OTBETYMK BBIMOJHUIO CBOM 00s3aTelNbcTBA MO CTaThe 34
Konsenuuu (myHkThl 120-121 noctaHoBiaeHUS).

B Bepxosubiii Cyn Poccuiickoit @enepanuy MOCTYNHI HEO(PUIMATBHBIN
nepeBoj nocranoyeHus EBponelickoro Cyza 1o npaBam 4esioBeka 1o xanobe Ne
No 43083/06 «3onomopee npomue Poccuiickoii ®edepauuuy» (BbiHECEHO 15
HOs10ps 2016 T.); KOTOPBIM OBIJIO yCTaHOBJIEHO HapyIlieHue ctatb 34 KonBeHuu
B CBSI3M C pAacne4yaTrblBAHHUEM U IPOBEPKOM KOPPECIOHACHUUMN 3asiBUTEII,
Harnpasiisiemoil B EBponerickuii Cy.

B Bepxosubiit Cyn Poccuiickoit denepanuu moCTyNnuil HeO(UIIUATBHBIHN
nepeBo nocranoyieHus EBpornerickoro Cyza 1o npaBaM 4esioBeka 1o xanobe Ne
27610/05 «Tanzuee npomue Poccuiickoii @edepauuuy (BbiHeceHo 11 nexabps
2012 1.); KOTOpPHIM OBLJIO  YCTAHOBJIEHO OTCYTCTBHE HapylleHUs cTatbu 34
Kongennuu.

npaso uzbupamo u OLIMb U3OPAHHBIM
npakTuka Komurera no npaBam yesioBeka

Coobpaxenuss Komurera mo mpaBaMm uesnoBeka oT 1 Hos0ps 2018 1. mo
neny TuunaCanuna-Avixuo npomus @uuisnouu (coodienue Ne 2668/20150).

Tema coobwenus: mpaBo rojoca Ha BeiOopax B CaaMCKUil MapiiaMeHT.

Bonpocwl  cywecmesa: TpaBO Ha CaMOOINpPEACTICHHE; HEIUCKPUMHHAINS;
MOJIUTUYECKHE MTPaBa; MpaBa MEHBIITHHCTB.
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IIpaBoBbie mno3ummu Komurera: Komurer HamoMuHaer, 4ro, B
cooTBeTCTBUH ¢ ero [3]ameuanuem oOmiero nopsaka Ne 25 (1996) 06 ywactuu B
BEJICHUU TOCYJIApPCTBEHHBIX JIeNl U IIpaBe rojioca, Jo0ble yCIOBUS, MPUMEHUMbIE K
OCYUIIECTBJICHHUIO TpaB MPUHUMATh Y4YacTHE B BEJACHUHM TOCYAapCTBEHHBIX JI€J
HAIPSAMYIO WK Y4epe3 CBOOOTHO M30paHHBIX MPECTaBUTENICH, TOJI0COBATh U OBITH
n30paHHBIM HA TOJIMHHBIX MMEPUOJIMUECKUX BBIOOpAX, MTOJDKHBI OCHOBBIBATHCS HA
OOBEKTHBHBIX M OOOCHOBAHHBIX KpUTEpUsX. KOMHUTET... HAIOMHUHAET CBOIO
IOpUCTIPYJICHLIUIO TI0 Jeny Jlasneiic npomueé Kanaovl Ha TOT cuUeT, 4TO B
HEKOTOPBIX CIIy4asiX [JIS 3allUThl JKU3HECIIOCOOHOCTH W OJaromoydus
MEHBIITMHCTBA B IIEJIOM MOXKET IMOTPeOOBATHCS OMpEAeSieHne KAaTerOpUH JIHII,
MPUHAIICGKAIIAX K KOPEHHOMY Hapomy™. B meme Kumox npomus Llseyuu
Komurer cuen, 4YTO OrpaHUYe€HHE TpaBa  OTACIBHOIO  IMPEICTABUTEIS
MEHBIIIMHCTBA JOJIKHO OBITh JJOKA3aHO KaK MMEIOIIEe PasyMHOE U OOBEKTUBHOE
00OCHOBaHME U HEOOXOAMMOE [JIi COXPAHEHHUS >KU3HECIIOCOOHOCTH H
6J1arOIOITyYHs MEHBIINHCTBA B LielIoM* (IyHKT 6.5 CooGpaxeHHif).

Komurer HamomuuaeT, utro, mo crtatbe 33 Jlexnapanuum OpraHuzanuu
OO0benuHeHHbIX Haruii o mpaBax KOPEHHBIX HApOJI0B, KOPEHHBIE HAPOAbl UMEIOT
MIPaBO OMPEICATH CBOIO WACHTUIHOCTD WM TMPUHAIICKHOCTh B COOTBETCTBHH CO
CBOMMH OOBIYasIMU W TPAJAUINSAMU U MIPABO YCTAHABIMBATH CTPYKTYPHI M U30HPATh
YIICHCKUH COCTaB CBOMX MHCTHUTYTOB B COOTBETCTBHHU CO CBOMMH COOCTBEHHBIMU
nporexypamu. A ctaThsa 9 Jlekmaparuu mpeaycMaTpuBaeT, YTO KOPSHHBIE HapOIbI
Y TIpUHAJICKAIIE K HUM JIMIIa UMEIOT TIPABO MPUHAIJIC)KATh K KOPEHHOUW 00IInHe
WM HapOIHOCTH B COOTBETCTBHH C TPATUIIUSAMU U OOBIYASMU COOTBETCTBYIOIICH
OOITUHBI UM HAPOJAHOCTU U OCYIIECTBJICHHE TAKOTO MpaBa HE MOXKET MOPOXKIATh
HUKAKOM TUCKPUMUHAIIMM B Kakoil Obl TO HU Obuio popme. B cooTBeTcTBUU C
nyHKTOM 1 crateu 8 Jlekyapaiuu, KOpEeHHbIE HAPOJIbl U MPUHAIICKANUE K HUM
JUIlAa WMEIOT TPaBO HE TOJBEPraThCsi MPUHYAUTEIBHOW aCCUMUIISIUN WU
YHUYTOXEHUIO UX KyJIbTYphI (MMyHKT 6.6 CooOpakeHuit).

KomuTteT ccbitaercst Ha cBoe [3]ameuanue odmiero mopsiaka Ne 23 (1994) o
IpaBaxX MCHBIIMHCTB, ¥ B OCOOCHHOCTH Ha cBo¢ [3]amMedaHHe OTHOCHTEIHLHO
OCYIICCTBJICHUS KYJIBTYPHBIX MPaB, a8 UMEHHO: KYJIbTypa MPOSBISETCS BO MHOTHX
dbopmax, BKIOYas OCOOCHHBIM 00pa3 KW3HHU, CBSI3AHHBIM C KCIOJIb30BAHUEM
3eMEIIbHBIX PECYpPCOB, OCOOCHHO B CiTydae KOPEHHBIX HApPOJOB. ITO MPaBO MOXKET
BKJIFOYATh TaKWUE TPATUIIMOHHBIC BBl ACATCIBHOCTH, KaK PHIOOJOBCTBO WIIN
O0X0Ta, W TIPABO >XUTh B 3aIlOBEIHUKAX, OXPAHICMBIX 3aKOHOM. [loib30BaHme
STUMU TIpaBaMU MOXET TPeOOBaTh MO3UTHBHBIX 3AIUTHBIX MPABOBBIX MEP U MEP C
nenaplo  obecrmeunth A(QPEKTUBHOE ydacTHE WICHOB OOIIMH MEHBIIMHCTB B
PEILICHUSX, KOTOPHIE HX 3aTparuBaior- . KOMHUTET... OTMedaeT, 4To cTaThsi 27
[Takta, Tonkyemas B cBete [exnmapamun Opranmzanuun OObeauHeHHBIX Harmit o
mpaBax KOPEHHBIX HapoaoB U ctathk | [lakTa, 3akperiser HEOThEMIIEMOE TTPaBO

2% Coobmenne Ne 24/1977, nyHkr 15.
#*Coobuenne Ne 197/1985, myskr 9.8.
25 3ameuanue obmero mopsiaka Ne 23, myHkT 7.
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KOPEHHBIX HAapoJIOB CBOOOJHO YCTaHaBIMBAaTh CBOM MOJUTHYECKUH CTaTyC U
CBOOOJTHO TIPAKTUKOBATh CBOE JKOHOMHMYECKOE, COIMAIbHOE U KYJIbTYpPHOE
pasButie”™. CraThst | ITakTa U COOTBETCTBYIOIIME 0OS3aTEIBCTBA, KACAIOLINECS €0
OCYILECTBJICHUS, B3aUMOCBSI3aHbl C JAPYrMMHU ToJOKeHHsMu [lakta m HOpMamu
MEXTyHAPOJHOTO mpaBa’’ (ImyHKT 6.8 CoobpakeHHit).

KomuTeT ccbutaercs Ha cBoe [3]ameuanune obmiero mopsiaka Ne 23 (myHKT 9),
B KOTOPOM OH IPU3HAET, YTO 3aliuTa npas 1o cratbe 27 IlakTa HanmpaBieHa Ha
oOecrieueHne COXpaHEHUS W HEMPEPHIBHOTO Pa3BUTHS KYJIbTYPHOH, PEIUTHO3ZHOM
U COIMAIBHONW CaMOOBITHOCTH COOTBETCTBYIONIUX MEHBIITMHCTB, OOoTramas TeM
caMbIM TKaHb o01ecTBa B iesioM. CooTBeTCTBEHHO, KOMHUTET OTMEYaeT, 4To Takue
MpaBa MOJMJIEKAT 3alIUTE KAaK TAKOBBIE M HE JIOJHKHBI CMELIMBATBHCSA C APYTUMU
MEPCOHAIBHBIMU TMpPaBaMH, NpeAOoCTaBiIsieMbIMU 1O IlakTy BCeEM M KaxXIOMY.
Kpome Toro, xord mpaBa, 3amuuiaeMble 00 craTtbe 27, SBIAIOTCA
WHUBUyaIbHBIMU TIpaBaMU, OHU B CBOIO OYEpE]b 3aBUCIT OT CIIOCOOHOCTH
IPYIBl COXPAHSTh CBOK KyIBTYPY, S3bIK HIM peanruio. Komurer mpaiee
HAlIOMUHAET, 4YTO, KaK YycTaHaBiuBaeT mnpeamOyna [exmaparuun OpraHuzanuu
OObenuHeHHbIX Hamuii o mnpaBax KOPEHHBIX HApOJOB, KOPEHHBIE HAPOJIbI
00JIajal0T  KOJUICKTUBHBIMU  IpaBaMH, KOTOpPbIE HEOOXOAUMBI  JJISl  UX
CYILLECTBOBAHMSI, OJIAroNnoayyusi U KOMILJIEKCHOTO pa3BUTHUSL B Kaue€CTBE HapOJOB.
BBuny storo Komurer cudmraer, 4TO B KOHTEKCTE IPAaB KOPEHHBIX HApPOJIOB
craTbu 25 1 27 [lakTa UMEIOT KOJUIEKTUBHOE U3MEPEHUE, U HEKOTOPBIMHU M3 THUX
paB MOKHO TOJIb30BaThCsl B cOOOIIECTBE C JpyruMu. [IpaBa Ha moauTHUecKoe
y4acTHE€ KOPEHHOW OOIIMHBI B KOHTEKCTE BHYTPEHHErO CaMOOMPEIEICHHUS I10
ctaTbe 27, paccMarpuBaeMoil B cBere ctaThu 1 IlakTa, U B mopsigke COXpaHEeHUs
paB WICHOB OOMIMHBI TOJH30BATHCSI CBOECH COOCTBEHHOW KYyJIbTYpOW WIH
WCII0JIb30BATh CBOM COOCTBEHHBIN SI3BIK B COOOIIECTBE C IPYTUMHU YJICHAMU TOU Ke
TPYNIBI HE PEATU3YIOTCS CYry0O B MHJIMBHAYAIHHOM TMOPSIAKE. A ClieI0OBaTEIBHO,
IPU PACCMOTPEHUU WHIWBUIYAIBHOTO Bpela B KOHTEKCTE JAHHOTO COOOIIEHUs
KomuteT nomkeH MpUHUMATh B pacdyeT KOJUIEKTMBHOE M3MEPEHHUE TaKOro Bpena.
Yrto kacaetcsi pa3MbIBaHUS 0JIOCA KOPEHHOM OOIIMHBI B KOHTEKCTE BHYTPEHHETO
CaMOOIIPEICIICHUS, TO BPEM, NMPSIMO MPUYMHECHHBIN KOJUIEKTUBY, MOXKET YIIEMJISTh
Ka)XJIOTO U BCSAKOTO YjieHa OOIIMHBI. ABTOP SIBJIAETCS YJICHOM KOPEHHOM OOIIMHBI,
M BCE €€ MpPEeTeH3UM KacalTcsi €€ IMpaB B TakoM pakypce (myHKT 6.9
CoobpaxxeHuin).

Ounenka Komurerom dakrnyeckux o0crosiTeabcTB aena: Komurer
OTMEUaeT, 4TO, COrjJacHo crathbe 3 3akoHa o CaaMCKOM mapiiaMeHTe, JJisl TOro,
YTOOBI MPU3HATH TO WJIWM MHOE JIUIIO CAaaMOM B LEJISX JTOMYIEHUS K TOJIOCOBAHHIO
Ha BbIOOpax B MapiaMeHT, OHO BIOOABOK K TOMY, YTO OHO CUHMTAET ce0s caaMoM,

2 Hexnapanust Opranuzauun OObeanHeHHbIX Hanuii o mpaBax KOpEHHBIX HapoOB, CTaThs 3;
cM. Takke crateio 4. Cm. nanee 3amedanue ooOmero mopsimka Ne 12 (1984) o mpase
Ha CaMOOIIpeIeTICHHE, MyHKT 2.

2T 3ameuanue obmero mopsiaka Ne 12, myHkr 2.

28 3ameuanue obmero mopsiaka Ne 23, myHKT 6.
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JIOJDKHO 00JIaaTh CIEAYIONIMMHU MPU3HAKaMU: d) OH WJIM OHA WIIM IO KpalHeu
MEpe OJIMH U3 €ro pojauTelied MO0 MpapoauTenel TOJKHBI ObLIM BBIYYUTH
CaaMCKHH Kak CBOW IEPBBIA SI3bIK, D) OH WJIM OHAa JOJDKHBI OBITH TOTOMKAMHU
YEJIOBEKA, KOTOPBI BHECEH B 3€MEJIbHBIN, HAJIOTOBBIM MJIM 3arCOBBIM PEECTP KaK
TOPHBII caaM, JIECHOM caaM WJIM caaM-pbhIO0JIOB; WM C) IO KpailHEHd Mepe OJMH U3
ero pojauTese MOKeH ObUT MM MOT Obl OBITh 3aperUCTPUPOBAH B KayeCTBE
u30uparesns Ha BbIOOpax B caaMCKylo jaeneranuio wid B CaaMCKUil mapiaaMeHT.
Komurer... oTmMe4aeT, 4YTO, IOCKOJBKY JTO HE OCIAapUBAECTCS CTOPOHAMH,
BepxoBHBIM aJIMUHHCTPAaTUBHBIM CYAOM B OOJIBIIMHCTBE CIlyd4aeB HE ObLIU
PUMEHEHBI 00OBEKTUBHBIE AIEMEHTHI (TYHKT 6.7 CooOpaxeHuil).

Komurer oTmedaer HpETEeH3HI0 aBTOpa O TOM, YTO € Y4YE€TOM MaHAaTa
Caamckoro mnapiaMeHTa 3¢(}eKTUBHOE (PYHKIHOHUPOBAHUE MapjaMeHTa U €ro
CHOCOOHOCTh aJ€KBAaTHO MPEACTABIATh B3IJIAAbl CAAMOB HMMEET CYIIECTBEHHOE
3HAYEHHUE VISl OCYIIECTBIICHHS TOCYJapCTBOM-YYaCTHUKOM cratei 25 u 27 Ilakra
u yto CaaMCKui TapjaaMEHT SBJSIETCA Uil caaMd, U B HHIWBUAYAJIBHOM, U
KOJUIEKTUBHOM  paspe3e, BaXXHBIM MHCTPYMEHTOM JUIsl HCIIOJIB30BaHUA U
OCYULIECTBJICHHUS MPaB, 3AIUINAEMBIX MO 3TUM CTaThsiM. KOMHUTET OTMEYaeT, 4To
MOJIHOMOYHS 1 00s13aHHOCTH CaaMCKOro napiiaMeHTa BKIFOUYaloT 3a00Ty O A3BIKE U
KyJbTYype CaaMOB, pa30MpPATENbCTBO €N, KAacaloUIMXCs cTaryca caaMoOB Kak
KOPEHHOI'0 HapoJa, AESATEIbHOCTh B KAUECTBE IPEACTABUTEINS CAaMCKOTO HAapoaa
Ha HAI[MOHAJIbHOM M MEXIYHApOAHOM YPOBHSX IO BOIpOCAaM, KacaroUUMCS €ro
3a/lay, 1 KOHCYJbTUPOBAHUE C HUM CO CTOPOHBI BCEX BEAOMCTB B OTHOLIECHUU
IIPOCTPAHHOI'O MEPEYHs JIeJl, KACAIOUIMXCs caaMOB KAaK KOPEHHOTO HapoJa Wi
COOBITUH B Ipenesax HCKOHHOW TEppUTOPUU OOUTAHHUS CAaMCKOTO HapoJa.
Komurer cooTBeTCTBEHHO cuuTaeT, uyro (CaaMCKuMH MapiIaMeHT SBISAETCA
UHCTUTYTOM, 3a CYeT KOTOPOrOo TOCYJapCTBO-yYaCTHHUK  oOecreuuBaeT
3¢ (deKTUBHOE YydacThe TPEACTaBUTENIE CaaMCKOro HapoAa KaK KOpPEHHOM
OOIIMHBI B PELIEHUSX, KOTOPbIE UX KacaroTcs. A CJelI0BaTelIbHO, BBIIIOJHEHHUE
roCy/1apCTBOM-YYaCTHUKOM 0053aTeNIbCTB, cojepkamuxcs B crarbe 27 Ilakra,
3aBUCHUT OT 3(P(HEKTUBHOMN pOJIH, KOTOPYIO MOKET Urpath CaaMCKHil mapiamMeHT B
pelIeHusIX, 3aTparuBarolIMX MpaBa YICHOB CAAMCKON OOIIMHBI Ha IMOJb30BaHUE
CBOEH COOCTBEHHOM KyJBTYpOW WM MCIOJB30BAHUE CBOETO COOCTBEHHOIO
S3BIKOM B COOOILECTBE C APYIMMH WiI€HaMH CBOeil rpynmnbl. M m3OupaTenbHbIN
MPOILIECC MPUMEHUTENBbHO K (CaaMCKOMY NapiaMEHTy [OJKEH COOTBETCTBEHHO
obecrnieunBath A(PEKTUBHOE Y4YacTUE€ BCEX 3aMHTEPECOBAHHBIX JIMIl BO
BHYTPEHHEM IIPOIIECCE CaMOOIPEACIICHNUs, YTO HEOOXOAUMO JUIsl COXpaHEHUs
KU3HECTIOCOOHOCTH W OJaromnoiydusi KOpeHHOW oOmmHbl B 1ejaoM. CoriacHo
cratbe 25 Ilakta, KomMuTeT Takke CUMTACT, YTO OTrpaHUUYCHUS, 3aTParuBaroIIUe
MPaBO WICHOB KOPEHHOM caaMCKOW OOIMHBI Ha (PPEKTUBHOE MPEICTABUTEIHCTBO
B CaaMCKOM mapjlaMeHTe, IOJKHBI UMETh pa3yMHOE U 00BEKTUBHOE 0OOCHOBAHUE
¥ GBITH COBMECTHMBI C JIPYTHMH MONOXKCHHSAMH Ilakta”, BKTIOUAS TPHHIMM

2 Jlasneiic npomus Kanaowi, myHkr 16.
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BHYTPEHHETO CaMOOINpPEIENCHUs B OTHOIICHUH KOPEHHBIX HapoJoB (myHKT 6.10
CooOpaxeHuii).

B nanHOM ciiyyae aBTOp SIBASIETCS NPEACTABUTENIEM CAaaMCKOTO Hapoja U
ywieHoM (CaaMCKOro mapjlaMeHTa, MpEJICEeNaTesieM KOTOPOro OHa SIBIISIETCS, U B
TOM KauecTBE OHAa aKTHBHO BOBJE€UEHa B M30uparenbHbId mporecc. Komwurer
OTMEUYAeT HEOCHAapUBAEMBbIC MPEICTABICHHUS aBTOpa O TOM, 4to ¢ 2011 roma um
mamee peureHns BepXxOBHOTO —aJMHHHCTPATUBHOTO CyJa> OTCTYNamd OT
COrJIaCOBAaHHOTO TOJIKOBaHMs cTaThu 3 3akoHa o (CaaMCKOM NapiiaMeHTe Ha
IpeaIMeT OINpeAeNieHUus] COCTaBa HM30MpATENbHBIX CIHUCKOB MPUMEHUTENBHO K
TaKoOMy MapyiaMeHTy. B wacTHocTH, B OonbimuHCTBe ciiydaeB Cyz He moTpeboBa
coOMIoIeHU XOTsI Obl OJHOTO OOBEKTUBHOIO KPHUTEPHUS; BMECTO ATOrO OH
OPUMEHUJT KPUTEpUH «O0OIIero cooOpakeHUs» U HM3y4eHUs BOIIpOca O TOM,
«TBEpABIA JIM XapakTep» HOCUT COOCTBEHHOE€ MHEHHE JMIa O CBOEH
IPUHAJICKHOCTH K YUCIIY CaaMoOB, YVIIEMUB TEM CaMbIM CIIOCOOHOCTH CaaMCKOTO
HapoJga ocyuecTBiIATh uepe3 (CaaMCKuii DapilaMeHT KIIF0YE€BOE W3MEPEHHE
CaaMCKOI'O CaMOOIIpEIEsICHUsl IIpU PELIEHUH BOIPOCAa O TOM, KTO SBIIAECTCS
caamoMm”. Komwurer CUMTAET, 4TO ITOCTAHOBJICHUS BepxoHoro
aJIMUHUCTPATUBHOTO CyJa 3aTParMBalOT IpaBa aBTOpa M CAAMCKON OOIIMHBI, K
KOTOPOM OHa MPUHAJUIEKUT, HA BOBJICYEHHOCTb B HM30MpPATENbHBIN MpOLECC B
OTHOUIEHUU HWHCTHUTYTA, MPU3BAHHOIO T'OCY/apCTBOM-YYaCTHHKOB OOECIEYMBATH
3¢ (}eKTUBHOE BHYTPEHHEE CaMOOMPEAEICHUE M TMPaBO WIEHOB KOPEHHOIO
CaaMCKOI'0 Hapojia Ha CBOW COOCTBEHHBIN S3bIK U KylbTypy. Komurer... cuuraer,
YTO, OTCTyHas TakuM OOpa3oM OT COIVIACOBAHHOI'O TOJKOBaHUA 3aKOHA,
OTIPENETSIOUIET0 COCTaB M30MpaTeNbHbIX CcHUCKOB (CaaMCKOro mnapiiaMeHTa,

30 ABTOp yTBepxknaer, uto B pemeHuu oT 2011 roma BepXxoBHBIM agMUHHCTPAaTUBHBIA CYI
rocy/apcTBa-y4yacTHUKA OTCTYHNWJI OT COIJIaCOBAaHHOTO TOJIKOBaHMSI CTaThbu 3 3akoHa O
CaaMckOM mapiaMeHTe, KOTOpas OIpEAeNseT, KTO HMEET IpaBO Ha BKIIOYEHUE B
M3GHMpaTeTBbHBII CIIMCOK JUTst BBIOOPOB B CaaMckwmii mapimament ., i 30 cenrsops 2015 roga Cyx
MIOCTaHOBWJI YJOBJIETBOPUTH XojaraiicTBa 93 4yenoBek, KoTopbix CaaMCKuil HapjiamMeHT cuel
HEMPAaBOMOYHBIMU JJIsl TOJIOCOBAHUS; @ TIOTOM 3TH JIFOJM OBLIH JOMYIIEHBI K TosiocoBaHuio. OHa
yTBEpXKAAeT, YTO 3Ta aKUus ocjiabuiia rojoc caaMmckoro Hapojga B CaaMCKOM MapiaMeHTe U
3(pPEKTUBHOCTh TAaKOTO MHapiaMeHTa B IUIaHE MPEJCTAaBICHHUS CAaaMCKOTO Hapoaa B Ba)KHBIX
pelIeHusIX, IPUHUMAEMbIX TOCYAapCTBOM-YYaCTHUKOM, KOTOpPhIE MOTYT 3aTparuBaTh UX 3eMIIH,
KyJIbTypy W HHTepecbl. Kak OHa yTBEpXkAaeT, 3TO HE3aKOHHOE YIIEMJIEHHWE TOCYIapCTBOM-
YY4aCTHUKOM IIpaBa CaaMCKOI'0 HapoJa ONpeeNaTh, KTO BIPAaBe y4yaCTBOBAaTh B BHIOOpaxX B UX
napjaMeHT, HapymaeT crateio | Ilakta M pasmblBaeT INONMTUYECKHE IIpaBa aBTOpa M
rOJIOCOBAHUE CaaMCKOTO Hapoja B HapylIeHHE UX MpaB Ha MOJUTUYECKOE YUacTHE MO cTaThe 25
[TakTa. ABTOp TakXe YTBEpPXkJaeT, YTO PEIIEHUs O TOM, KTO ObUI WJIM HE OBUI BHECEH B
n30upaTeabHbl CIUCOK, HOCHJIM MPOM3BOJIBHBIN XapakTep B HapylleHue crtarbu 26 Ilakra.
Hakonen, ona nonaraet, 4yto, nockoiapKy CaaMCKuil IapJaMEHT UIPaeT CYLIECTBEHHYIO POjb B
3alUTe MpaBa CaaMCKOro Hapojda Ha MOJb30BaHUE CBOEH KYyJIbTYpOW U SI3BIKOM U OIpEaeeH
rocyJapCTBOM-y4YaCTHUKOM B KadecTBe KaHaja Ul o0ecredeHus  CBOOOIHOTO,
IPEBApUTEILHOIO U OCO3HAHHOIO COIVIACHSl CAaMCKOr0 Hapoja Mo BOMpPOcaM, KOTOPbIE MOT'YT
3aTparuBaTh UX UHTEPECHI, TAKOE pa3MbIBaHKME HapyuiaeT craThio 27 Ilakra.

31 Cm. Peenne o npuemiemoctu aena Canuna-Aiikuo npomue Qunianouu, myHkTsl 2.8—2.10.
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uHTeprpetanus Cyaa He Obljla OCHOBaHa Ha Pa3yMHBIX U OOBEKTUBHBIX KPUTEPUIX
(myHKT 6.11 CooGpaskeHuit).

BoiBon KomuTteTra: mpejicTaBlieHHBIC. .. (dakThl CBHIETEIBCTBYIOT O
HapyIICHUH CTaThu 25, paccMaTpuBaeMOil B OTACIBHOCTH M B COYETAaHHUU CO
cratbeit 27 lakta (myHkT 7 CooOpakeHuii).

32
NMpaKTHKa Komurera no nmpaBsamM MHBaJINIA0B

Coodpaxennss Komurera 1o npaBam MHBaiIUA0B oT 16 despaisa 2018 r. mo
neiy Quona I'ueen npomue Ascmpanuu (coodmenne Ne 19/2014).

Tema coobwenus: IpaBo HA y4aCTUE B TAWHOM TOJIOCOBaHUMU.

Bonpocer cywecmea: obmume ob6s3arenscTtBa 1o KoHBEHIMM; paBEHCTBO U
HEJIMCKPUMHUHAIINSA, JOCTYIMHOCTh M y4acTUE B IMOJMTHUYECKOW M OOIIECTBEHHOMN
KU3HU.

IIpaBoBbie mo3muun Kommurera: crates 29 KouBenmumum [0 mpaBax
UHBAJINI0B] TpeOyeT OT roCyIapCTB-y4aCTHUKOB 00ECIICUNBATh, YTOOBI MHBAJIH/IBI
Morii  3(P(GEeKTUBHO W  BCECTOPOHHE YyYacTBOBATh B  TMOJUTHYECKOH U
0OI11IeCTBEHHOH KU3HU HApaBHE C APYTHUMHU, B TOM YHUCJIE TapaHTUPOBATh UX MPABO
rosocoBars>-. Komuter Takxke HAIlOMHUHAET, YTO B COOTBETCTBUM CO CTaThbeu 29
KoHBeHIIMM rocy1apCcTBy-y4aCTHUKY HEOOXOAMMO aJanTUPOBATh CBOU MPOLETYPbI
roJIOCOBaHMUsI TyTeM oOOecledYeHuss TOro, 4YToObl OHU OBUIM TMOJIXOSIINMH,
JOCTYMHBIMU M JICTKUMHU JJIsl TIOHMMaHUS U HCHOJb30BaHUA. OTHOCHUTEIIBHO
JIOCTYITHOCTH TMPONEAYyp TojocoBaHus KoOMHUTET HaloOMHUHAEeT, 4YTO TOHSITHE
JOCTYMTHOCTH KacaeTcs Trpydln, B TO BpeMs Kak IOHATHE Pa3yMHOTO
MPUCTIOCOOJICHUST KAcaeTCs OTAENbHBIX JHUI[. JTO O3HA4aeT, 4YTO O0OSI3aHHOCTh
MPEIOCTABIATh JOCTYIIHOCTh SIBISIETCS 00s3aHHOCTBIO €X ante.”* Tocymapcrsa-
YYaCTHHKH, TaKUM 00pa3oM, OOsS3aHbl MPEIOCTABIATH JOCTYH JO TMOTYYEHUs
WHUBUyaJIbHBIX 3alpOCOB HAa BXOJl B KaKOE-TUOO MECTO WJIM HCIIOIb30BaHUE
KaKO#-1160 yeayrn® (myHKT 8.5 CoobpakeHHir).

Komurer... HanomMuHAEeT 0 TOM, YTO B COOTBETCTBUU C MMyHKTOM | ctaThu 9
KonBeHlIuM TOCYyJapCTBa-y4aCTHUKU TPUHUMAIOT HJICKAIIUE MEphl s
o0OecrieueHus] MHBAJIMJIAM JIOCTyNa HapaBHE C JAPYTrUMU K UHQPOpPMAIUU U CBS3H,
BKJIIOYass MHPOPMAIIMOHHO-KOMMYHUKAIIMOHHBIE TEXHOJOTHH U cucTeMbl. Kpome
toro, KoMUTET HalOMUHAET O TOM, YTO B COOTBETCTBHUH C MOAMYHKTOM g) MyHKTa

%2 Komurer OOH mo npaBaM MHBanMUIOB (manmee - Komwurer) AeiicTByeT Ha OCHOBAaHUU

KonBenuuu o mpaBax uHBaIMa0B oT 13 nexabps 2006 r. (manee, ecim MHOE HE CIEIyeT U3
KOHTEKCTa u3jnaraemoro Marepuana, — KouBeHuus). Poccuiickas ®epepanus sBisercs
YYaCTHUKOM YKa3aHHOT'O MEXIYHapOAHOIO JOroBOpa.

ITo cocrosauio Ha 1 centsOps 2019 r. Poccuiickas @enpepanvs He TNpu3HABAIA
KOMIICTCHIIUIO Komurera Ha MNPUHATHC UHANBUAYAJIbHBIX COO6H.[€HHI>1.
%3 Cm. CRPD/C/10/D/4/2011, myHkr 9.4.
3 3apanee.
% Cm. 3ameuanue 061ero nopsinka Ne 2 (2014) o 1OCTYIMHOCTH, TyHKT 25.
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2 crarbu 9 KOHBEHLMH TIOCyAapCTBa-yyaCTHUKM TakKe IOJDKHBI MPUHUMATH
HaJJIe)Kallue Mepbl s TOOLIPEHMs JOCTyNNa MHBAIMJIOB K  HOBBIM
MH(POPMAIMOHHO-KOMMYHUKAIIMOHHBIM TEXHOJOIMsIM U cucremaMm. Komwurer...
HAIlOMHUHAET, YTO 3HAYMMOCTh UH(POPMAITMOHHO-KOMMYHHUKAIIMOHHBIX TEXHOJIOTHI
3aKJII0YAETCSl B UX CIHOCOOHOCTH CO3/1aBaThb BO3MOXHOCTH JIJISl OKa3aHHS CaMBbIX
pa3HbIX YCIYT, BUJOU3MEHATHh CYLIECTBYIOLIME YCIYI'M M MOBBIIIATH CHPOC Ha
JOCTYyN K MHQOpPMAIMK U 3HAHUSAM, OCOOCHHO MPUMEHHUTEIBHO K HEIOCTATOYHO
OXBAYEHHBIM WJI COLMAIBHO OTYYKJIEHHBIM TPYIIIAM HACEJIEHUs, TaKUM Kak
UHBAMIBL. B 3TOW CBSI3M HOBBIE TEXHOJOIMM MOXHO HCIOJIb30BATh IS
MOOMIPEHUSI BCECTOPOHHETO U PaBHOTO yYaCTHs HHBAJIMOB B KU3HU OOIIECTBA, HO
JMILB TIPU TOM YCJIOBHUH, YTO OHU Pa3paboTaHbl U (PU3MUECKH peain30BaHbl TAKUM
o0pa3oM, 4TOOBI 00ECEUUTh UX TOCTYIHOCTh. HOBBIE MHBECTHUIINH, UCCIIETI0BAHUS
U TOBapbl JOJDKHBI CIIOCOOCTBOBATH JIMKBUJIALMK HEPABEHCTBAa, a HE CO3/aBaTh
HOBbIE Oapbepbl. KoMuTET... HamOMHMHAET, 4TO B COOTBETCTBUU C IYHKTOM 2
cratbu 5 KOHBEHIIMM TroCyAapCTBa-yyaCTHUKH O0Os3aHbl 3allpelarh Jo0yIo
JUCKPUMUHALMIO 10 TPHU3HAKy HWHBAIUIAHOCTH W TapaHTUPOBATh HMHBAJINJAM
paBHYIO U 3(P(EKTUBHYIO MPABOBYIO 3alIUTy OT JUCKpPUMHUHALIUM Ha JtOOOMH
mouse>® M 9YTO OTKA3 B AOCTYNE K (PH3MYCCKOMY OKPY)KCHHIO, TPAHCIIOPTY,
uH(pOpPMAIMU U CBA3M, a TAKXKE YCIyraM, OTKPBITBIM [JIs HACEJCHHs], JTOJKEH
IPSAMO OMNpPENEHAThCS KAaK 3alpPElICHHBIA aKT I[I/ICKpI/IMI/IHaHI/II/I37 (myHKT 8.6
CoobOpaxkeHuit).

Komurer HanmomMuHaeTr o0 TOM, YTO OOS3aTENbCTBO IO OCYIIECTBICHUIO
JOCTYMTHOCTH  siBIsieTcsl  Oe30roBopouHbiM.  OOs3aHHBIM  oOecrnieunBaTh
JOCTYMTHOCTh CYOBEKT HE MOXET OINpaBJbIBaTh HEBBIIIOJHEHHE JTOM 3a1auu
CCHUIKAMH Ha OpeMs MpeIOCTAaBICHHS J0CTyNa HMHBammaam  (myHKT 8.8
CoobOpakeHuin).

Komurer HamomuHaer, 4to B crathe 5 [KOHBeHIMU 0 mpaBax MHBaIHIOB|
3aKpEIUIEH NPUHIMI PAaBHOM 3alUTBl BCEX JIMI[ IEPE] 3aKOHOM W IO HEMY.
['ocynapcTBa-y4acTHUKM JIOJDKHBI  3ampeniath JiloOyr JUCKPUMHHALIMIO IO
NPU3HAKY MHBAJIUIHOCTU U FapaHTUPOBATH MHBAJIMAAM PABHYIO U 3(PPEKTUBHYIO
MPABOBYIO 3aLIUTY OT AUCKPHMHHALHH Ha 1060 mouse’ . JlaHHOE 00513aTeIBCTBO
MO/IPAa3yMEBAET, UTO TOCyAapCTBa-y4YaCTHUKU JIOJKHBI 00€CieunBaTh peain3aluio
npas, 3aKperieHHbIX B KOHBEHLMHU, JJi1 BCEX MHBAIMIOB M BO3JEPKUBATHCS OT
CO3JaHusl AUCKPUMHUHALMOHHOTO 3aKOHOAATENIbCTBA M MPAKTHUKU, B PE3yJbTaTe
KOTOPBIX MOTYT BO3HUKHYTh (DAKTOpPBI IUCKPUMHHAIIMM B 3aBUCHUMOCTH OT THUIA
uHBaMAHOCTH (TYHKT 8.9 CooOpaxeHui).

% Cwm. Tam ke, myHKT 5; cM. Takke CRPD/C/14/D/21/2014, myHkr 8.5.

37 Cm. 3amedanne o6mero nopsaka Ne 2 (2014) o nocrynHocTu, myHKT 29.

%8 Cwm. tam xe, nyHkT 25; 1 CRPD/C/14/D/21/2014, nyHxkr 8.4.

% Cwm. 3ameuanne o6miero nopsinka Ne 4 (2016) o mpaBe Ha WHKIIO3MBHOE OOpa3OBaHHE,
MyHKT 45.
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Ounenka Kovmurerom (akTnyecKux 00CTOATEILCTB ue.na:“o Komurer
MPUHUMAET K CBEJICHUIO apT'yMEHT rocyJapcTBa-ydyacTHHKAa O TOM, YTO Yy aBTOpa
OblJJa BO3MOKHOCThH BBIOpaTh JUIO JUIsl OKa3aHUs €l MOMOIIM B TOJIOCOBaHUMU.
BmecTe ¢ TeM OH Takke OTMeuYaeT, YTO HU OJUH U3 BapUAHTOB, UMEBIIMXCS B
pacmopsbKeHUH aBTOpa cooOIIeHHsI BO BpeMs (enepanbHbix BeiOOpoB 2013 roxa,
HE MO3BOJWII OBl €l OCYIIECTBUTh CBOE MPABO roJIoca TaK, KaK OHa XOTena Obl, B
YaCTHOCTH 03 HEOOXOIMMOCTH COOOIIUTHh O CBOEM IMOJUTHYECKOM BBHIOOpE JIHILY,
compoBoXaBuieMy ee. KomuTeT... OTMeyaeT, 4YTO NOJy4eHHE JOCTyla K
AJIEKTPOHHON CHUCTEME T'OJIOCOBAHHUS IMO3BOJHIO Obl aBTOPY NMPUHATH y4acTHE B
HE3aBHCHMOM TallHOM TOJIOCOBAaHUU 0€3 PAaCKPBITUA CBOETO IMOJIUTHUYECKOTO
BbIOOpA KOMY-NTMOO U HapaBHE ¢ ApyruMHu (mMyHKT 8.7 CooOpaskeHuid).

Komurer HanomuHaer... O TOM, 4YTO HpoLEaypa 3IEKTPOHHOIO
TOJIOCOBAHMSI IIUPOKO TPUMEHSIETCS [UI JUI C HapyUIEHUSMHU 3pEHUs B
rocylapCTBe-y4acTHUKE M YTO MpPOLEAypa 3JIEKTPOHHOTO ToJIoCOBaHUsS «1Vote»
npuMeHsieTcs B xoze BeiOOpoB B mrare Hooiit FOxubINA Yambe ¢ 2011 roga. OH...
OTMEYaET, YTO TOCYIapCTBO-YYACTHUK HE MPEACTABUIO Kakoh-1100 nHpopmaiuu,
KOTOpas Morja Obl olpaBAaTh YTBEP)KIEHHWE O TOM, YTO HCIIOJIb30BAHHUE TAKOU
IPOLIETYPHI 3JIEKTPOHHOTO TOJIOCOBAHUS MPEACTABISAI0 Obl COO0I HEcOpa3MepHOe
OpeMsi, 4TO NPEMmsITCTBOBAJIO €ro NMPUMEHEHHIO B XoAe (enepaibHbIX BbIOOPOB
2013 roga nms aBTOpa M JJIs BCEX JIMII, HYXJAIOIMUXCS B TAKOM MPUCTIOCOOTIECHUN
(myskTt 8.9 CooOpaxeHuii).

BoiBon KommurTera: rocymapcTBO-y4yaCTHMK HE  BBIMOJHUIO  CBOU
o0s3aTeNnbCTBA MO MOAMYHKTaM 1) M 11) MMyHKTa a) CTaThbu 29, paccMaTpUBaEMbIM
OTJICJILHO U B COBOKYITHOCTH C ITYHKTOM 2 CTaThH 5, MOJIMyHKTaMu a), b), d), €) u
g) nynkta 1 crarbu 4 W MyHKTOM | W MOANYHKTOM g) TMyHKTa 2 CTaThbu 9
Koupennuu (nmyHkt 9 CooOpaxeHuit).

0 ABTOp CTpamaer mepeGpaTbHBIM MMAPATHIOM H, KaK CICICTBHE, IUIOXO KOHTPOIHPYET CBOM
MBIIIIBI, UMEET OTPAaHUYEHHBIE JBUTATEIbHBIE BO3MOKHOCTHM M HE MOXKET roBopurhb. OHa
nepeBUraeTcs Ha OJJIEKTPUYECKOW HHBAJIMIHONW KOJSCKe, a JUIsl OOLIEHUS TMOJIb3yeTcs
3IIEKTPOHHBIM I'0JI0CO00PA3YIOIIUM aIapaTOM.

Bo Bpems BbIOOpOB aBTOp XOTeNa BOCHOIb30BaTHCSl CBOMM MPAaBOM Ha ydacTUE B TaHHOM
roJOCOBAaHUHU HapaBHE C JAPYrUMH H30uparensMu. Bmecte ¢ TeM B CBA3M C OTpaHUYCHHBIMU
JBUTATEIbHBIMA BO3MOXKHOCTSIMM OHa HE MOIJIa 3aloJIHUTh OIOJUIETE€Hb, CIOXKUTh €ro u
IIOMECTUTh B M30MpaTeibHyI0 YpHY 0€3 MOCTOPOHHEH MOMOIIM, YTO Hapyuiuio Obl TaliHy ee
rojIocOBaHusl. ABTOp YTBEpXKJIaeT, UTO, JUIsl TOrO YTOOBl MMETh BO3MOKHOCTh Y4acTBOBaTh B
HE3aBUCHMOM TalHOM TOJIOCOBAaHMM, €W JOJDKeH ObUT OBITh MPENOCTaBICH JIOCTYN K
AIIEKTPOHHOM CHCTEME IOJIOCOBAHUS, HAIpUMeEp K CHelHalbHOMY HHTep(eicy Ha KOMITbIOTepe.
Ona oTMeYaeT, YTO PeryJsipHO UCHOJIb3YyeT aJaNnTUBHbBIE TEXHOJIOIHHU, O1arogapss KOTOPbIM OHa
MOJKET MOJIb30BaThCs KJIAaBHATYpPOIl U SKpaHOM KOMIIbIOTEpa O6e3 mocTtopoHHel nomoru. lepen
JTHEM TOJIOCOBaHMS aBTOp M3y4Mja JOKYMEHTHl M30upareinbHOil KOMHCCHH O JOCTYIHBIX
BapuaHTax rojocopaHus. OHa NpHILIA K BBIBOAY, YTO B COOTBETCTBUHM C 3aKOHOM O BBIOOpax
BCIIOMOTaTelbHAsl CHUCTEMAa 3JEKTPOHHOTO TIOJOCOBAaHUS JIOCTYIHA TOJIBKO JJIs  JIUL,
3apETUCTPUPOBAHHBIX KaK UMEIOIIUE «HAPYILICHUS 3PEHUSD.
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3auuma npas KOPEeHHvIX HApo008 (MEeHbULUHCMB)
npaktuka Komurera mo mpaBam 4ejioBeka

Cwum. npusenensbie Boilie Coodpazkenuss Komurera no npaBam 4esnoBeKa OT
1 Hos10ps 2018 1. mo neny Tuuna Canuna-Avxuo npomug QuuiaHouu.

80NPOCHI HEUCNOTIHEHUSL (HECBOEBPEMEHHO20 UCNONIHEHUsL) CYOeOHbIX aKmMO8
npaktuka EBponeiickoro Cyaa no npaBsam 4eji0BeKa

B Bepxosubiii Cyn Poccuiickoit deneparuu nocTynuiu Heo(UIIMATIbHBIE
nepeBoibl octaHoBienuit EBporneiickoro Cyza rmo mpaBaM 4yesioBeKa 1o xKano0am
Ne 60708/13 «Koncmanmunosa u opyeue npomue Poccuiickou ®Dedepauyuuy
(BeIHECEHO U BCTymnuio B cuiny S5 deBpans 2019 r.) u NeNe 16941/07 u 59053/11
«l'acanoe u Huxynun npomue Poccuiickoit @edepayuu»»  (BHIHECEHO U
BcTynmiio B cuity 21 ¢eBpans 2019 r.), KOTOphIMH OBLIO YCTAHOBJIEHO HAPYLIEHUE
nyHkTta 1 craten 6 KonBenuuu w/mnm crarbu 1 [Ipotokona Ne 1 k KonBeHuuu B
CBSI3U C HEHCIOJHEHUEM PEIICHUI BHYTPUTOCYAAPCTBEHHBIX CYOB.

npaso Ha c600600y NepeoBUIHCEHUSL

npaktuka EBponeiickoro Cyaa no npaBam 4ejioBeKa

B Bepxosubiit Cyn Poccuiickoit ®denepanuy mocTynuil HeoOUIMATbHBIN
nepeBoa nocrtanoBieHus EBpormetickoro Cyaa mo mpaBaM 4esloBeKa M0 Kajao0am
NoNo  5871/07 mu 9 npyrum «bepkosuu u oOpyzue npomue Poccuiickoi
®Deoepayuuy (BoiHeceHo 27 mapta 2018 r.), B KOTOPOM yCTaHOBIIEHO HApYIICHHUE
cratbu 2 IIporokona Ne 4 x KoHBeHUMH O 3alIuTe MpaB YEIOBEKA U OCHOBHBIX
cBO0O/I B CBSI3U C HeoOeCIIeYeHHEM TIpaBa 3asiBUTENe Ha CBOOOAY MepeBUKECHHUSL.

3asBUTENHN KaloOBaIKMCh corynacHo ctaTbe 2 IIporokonma Ne 4 x KonBenuun
Ha O0TKa3 BiacTel BbIIATh UM 3arpaHUYHBIN MMACIIOPT I TTOE3IKH 3a py6e>1<.41

EBponeiickuii CyJ HamoMHWJI, YTO MpPaBO Ha CBOOOAY MeEpeIBUKECHUS
MO/Ipa3yMeBaeT MpaBo JIMIA BbI€3kaTh B JIIOOYIO CTpaHy IO BBIOOPY, Ha BbE3] B
KOTOPYIKO TakKo€ JHMI0 MOXKET IOJYy4YuTh paspeuieHue. l[IpuMmeHenne wmepsl,

* Tocne PacCTOpPIKEHHUS TPYAOBBIX OTHOIIICHHUH 3asiBUTEIM HAMEPEBAIMCH COBEPIIIATh TTOE3KU 32
npeaensl Poccun. OgHako, B CBSI3U € JIOCTYNOM K TOCYJAapCTBEHHOHM TallHE UM OTKa3ald B
WCIIOJIb30BAaHUN 3arPAaHUYHBIX MACMOPTOB, KOTOPHIE OHU TOMYYWIM paHee, U MX 3asBIICHUS Ha
MOJTyYE€HUE HOBBIX 3arpaHUYHBIX MACIOPTOB OBUIM OTKJIIOHEHBI. B pesynbrare, WX mpaBo Ha
Bbie3T U3 Poccum OBLIO OrpaHMYEHO HA HECKOJIBKO JIET. DOTH MEphl MPEACTABISUI COOOMU
BMEIIATEILCTBO B MIPaBO 3asABUTENICH BbIEXATh U3 CTPAHBI MO cMbICTy cTaThu 2 [IpoTtokona Ne 4
Kousennuu.
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IIOCPEICTBOM KOTOPOU JIMILy OTKAa3bIBAKOT B MCIOJIb30BAHUH JOKYMEHTA, KOTOPBII
NOo3BOJIMA OBl €My, NpU JKEJaHUM, BbIEXaThb W3 CTPaHbI, NPUPABHUBAETCA K
BMELIATENbCTBY B IIpaBa, rapaHTHpoBaHHbIe cTaThell 2 [IpoTokona Ne 4 (myHKT 78
IIOCTAHOBJICHHUS).

EBponeiickuii Cyz MNOBTOpPWJ, YTO HCCJIEJIOBAHME B OTHOILIEHHWH TOTO,
SBISATIACh JIM  OCMapuBaeMas Mepa «HEOOXOJUMOW B JAEMOKPATHYECKOM
roCyJ1apCTBe», BKJIOYAET J0KA3aTEJbCTBO TOrO, YTO NPEANPHUHSATHIE IEUCTBUSA
IpecieoBaal JIETUTUMHYIO I€lb, W YTO OTPAaHUYUTENIbHbIE MEphl OBLIH
HEOOXOAUMBI ISl  BBIMOJMHEHHUS HMX 3allUTHOW  (QyHKUMH. AHaIH3UPYs
OTrpaHWYEHHE Ha BbIe3] U3 Poccnu ¢ TOUKM 3peHHs TecTa IPONOPLUUOHAIBHOCTH, B
nene bapmuka CyJ npu3Hai 3TO OrpaHUYeHre HEOOOCHOBAHHBIM IO CJEAYIOIINM

IIPUYMHAM:

«Bmactu He YKa3zajiv, KaKumM o6pa30M abCoII0OTHOE OI'paHUYCHUC BO3MOKHOCTHU
3asiBUTEJI BbleXaTh 3a IPAHUILY CIY>KWJIO MHTEpecaM HaluoHalbHOU Oe3omacHoctu. Co cBoei
cropoHbl, EBponeiickuii Cyn cuesn, 4TO UMEHHO CBSI3b MEX]ly TAKOW OrPAaHUYUTENIbHON MEpOil 1
0003HauEHHON 3almMTHOW (QYHKIMEH OTCYTCTBYeT. Mcropudecku mpecienyemas «3aliuTHas
q)YHKI_II/ISI» YCTaHOBHeHHOﬁ MCPBI ObLI1a HaIllpaBJICHA Ha 3allUTy OT PaCKPbITUSA CereTHOﬁ
uH(popMalny, cofepxalleld TocyJapcTBEeHHYIO TailHy. Ha MOMEHT ycTaHOBIIEHUSI OTpaHUYEHUS
['ocymapcTBo OBLJIO B COCTOSIHUM KOHTPOJHPOBATh pPAacIpocTpaHeHHe WHGOpMAalUd BOBHE C
MIOMOIIBPIO  COYETaHWUS OrPAHUYCHHN MPUMEHUTEIBHO K HUCXOASAUIEd W BXOMSIICH
KOpPpPECIIOHACHIINHN, 3allp€Ta Ha IMOC3JKH 3a T'paHULly W OSMUI'PALNUIO, a4 TaKKC 3allp€Ta Ha
HECIMMOAKOHTPOJBHBIC KOHTAKTBI ¢ MHOCTpAaHIaMH B IIpcaciax cBOEH CTpaHbI. OI[H&KO KaK TOJIbKO
3alpeT Ha JIMYHBIC KOHTAKTBI C HWHOCTpAHIAMHU OBLT CHAT, a4 KOPPECIHOHACHIUA Oonee He
nomJickaja HEH3YypE, OrpaHUYCHUC IMOC3JI0K 3a IpaHUIY B YAaCTHBIX LCIAX NPUMCHUTCIBHO K
JmnaM, OCBEAOMJICHHBIM O FOCYI[&pCTBGHHOfI TaﬁHe, nepecraio OBITh O4YCBHUAHO HCO6XO,ZLI/IMLIM.
HpI/I JaHHBIX O6CTO$IT€J'II>CTB3X, IMOCKOJIBKY 3allpCT Ha MOC3JKHU 3a I'paHHUIY B YAaCTHBIX LCIIAX
HMCJI [CJIIbKO BOCHPCIATCTBOBATL 3adABUTCIIFO B IICpPEAAyc HH(bOpMaHHH HHOCTPAaHHbBIM
TpaxgaHaM, B COBPEMCHHOM JEMOKPATHYCCKOM O6HI€CTB€ TaKOC€ OI'paHUYCHUC HC MOXKET
CIIYKUTb JOCTUKCHUIO SaHlHTHOﬁ e, KOTOPOC pPaHEC OBLIO €My IMIPHUIAHO. Takoi moaxon
paznensier Komuter no npaBam udenoBeka OOH, KoTopblif B 00X MOHSTHUSIX BBIPA3ujl CBOE
MHCHHUC, YTO «YCJIOBHUC HGO6XOI[I/IMOCTI/I n Tpe6OBaHI/Ie COpPa3sMEPHOCTH... HEC CO6J'IIO,[[8.I-OTC$I,
Harmpumep, €CJIM JIMIY MPCIATCTBYIOT B BBIC3AC U3 CTpaHbI JIMIIb HA OCHOBAHHWU TOI'O, YTO OHO
ABJISIETCA HOCUTEJIEM «TOCYJIapCTBEHHOM TallHBD (IIYHKT 93 MOCTaHOBIICHHS).

Kondunennmansuas wuHopMaiysa, KOTOpod oO0naman 3asBUTENb, IO
mHeHnto EBpometickoro Cyna, MOXKET OBITh MepefaHa pa3IMdHbIMU CIOCO0aMH,
KOTOpble HE TpeOyIOT €ro MPHUCYTCTBHS 3a pPyOeKOM H Jaxe MpsIMOTO
¢dbuszndeckoro KoHTakTa ¢ kKem-mu6o. Ilockonmbky Brmactu yTBepkmanu, dTO
BOCIIPETISITCTBOBAHMWE  TOE3[IKaM  3asBHUTENIEd 3a pyOeX HMENIO  IIENbI0
rapaHTUPOBaTh MX COOCTBEHHYIO O€30MaCHOCTh B 3apyOE€XKHBIX CTpaHax, 3TOT
apryMeHT, kak oTtMmeTwn Cyl, BBINJISAUT HEYOSAUTEIbHBIM IO CIEAYIOIIUM
npudruHaM (IyHKT 94 OCTaHOBJICHUS ).

Cyn oOpatunm BHUMaHuUE Ha TO, 4YTO «[e]ciu 3asBJICHHOM LIEJIbIO
orpaHu4eHusi Ha Bble3n U3 Poccun sBisiock oOecriedeHUe O€30MacCHOCTH
3asBUTEJIEH 3a pyOeKOM, TO €ro MpUMEHEHHEe ObLIO HEMOCeI0BaTeIbHBIM. bbl1o
OBl pa3yMHO TPEIIOJIOKUThH, 4TO 3a00Ta 0 OE30MaCHOCTH 3asBUTENECH TOJDKHA B

HauOONbIIEH CTEMEHU MPOSBIATHCA BO BpPEMsS MX CIYXObl, KOTJa OHU HMEIOT
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JOCTYIl K aKTyaJbHOW 3acekpeueHHoW wuHpopmanmu. OnHAKO, JTOBOJBHO
napajioKcalibHO, YTO MMEHHO B TOT MEpUOJ CBOOONA 3asBUTENIC Ha BBIE3[ W3
Poccuu Obuta HaumMeHee orpannyeHa. HekoTopbIM 3asBUTENSIM pa3pelaics Bble3]l
u3 Poccuu no nenam ciayx0s1. Tak, Hanpumep, beproguy HEOTHOKPATHO €311 BO
Opannuto, Kurait u I'peruro... Emie Oosiee yAMBUTENIBHBIM SIBISIETCS TO, UTO
JPYTUM 3asBUTENISIM pa3pelianoch BbI€3kaThb M3 PoOCCMUM HUCKIIOUUTENBHO B
YACTHBIX LeNsAX; Tak, b.. yacTo HaBeman pomautenedt B Octonuu, a JI... u b...
€3/IWJIY 3a TPAHUILY B OTIYCK... Pa3pellieHre Ha OE3/IKU 3a TPaHUIly B CITY>KEOHBIX
LEJSAX HE aHHYJIUPOBAJIOCh MO OKOHYAHUU KOHTPAKTAa; MUHUCTEPCTBO OOOPOHBI
JONMYCTWJIO Takyld BO3MOXXHOCTh B OTBeTe WiIb4eHKO, OCHapUBaBIIEMY 3TO
orpannueHue... Kak oka3amoch, MOE3KM B YACTHBIX LEISAX MO OKOHYAHUHU
KOHTpaKTa OblIM €TMHCTBEHHON (DOPMOIL MOE3/10K, Ha KOTOPBIE PACIIPOCTPAHSIIOCH
orpaHudeHue, Ho Bractu He 00O0CHOBaNM TakoW H30MpATEIBHBIN MOAXOA K
03a00YEHHOCTH 0 TMOBOAY Oe3omacHocTH 3asBuTeneil. CChUIKM Ha Yepemy
noctaHoBiieHnii Cyga, B KOTOPBIX B pa3HbIX KOHTEKCTaX YINOMHUHAJIach
HallMOHaJbHasi O€30MaCHOCTh, HE JIOCTATOYHBI JIJIi TOro, YTOOBI MPUIATh
yOeAUTEILHOCTH UX TpeOOBaHUIO» (ITYHKT 95 MOCTaHOBJICHUSA).

Cyn He OOHapyX U «HUKAKUX MPU3HAKOB TOTO, YTO PEIICHUS POCCUMCKUX
WCIIOJHUTEIBHBIX OPraHOB, OrPAHUYMBAIONIME IMPABO Ha MOE3IKU 3a PyOex B
YACTHBIX LEJNAX, ObUIM TMPHUHSATHI B pPE3yJIbTaTe OILEHKH PUCKOB OTHOCHUTEIIHHO
0€30MacHOCTU WM WHAUBUIYAJIBHON CHUTYyallMUd KaXXJOTO 3asgBUTENSA. XOTs
Konctutynmonnsii Cyn mnoctaHoBun B 2012 romy, 4YTo HE0OXOIUMOCTH
OTPaHUYCHUS JIOJDKHA TEPEBEIIMBATh KOHKPETHBIE OOCTOSITEIBCTBA, TAaKHUE Kak
XapakTep 3aceKpeueHHOW WHGPOpPMAINK, €€ TMPOIUIbIA W HACTOSIIUA CTaTyC
KOH(DHMICHIIMATEHOCTH, W 11€Jb TOE3/IKU..., POCCUHUCKHUE CYAbl OTPAHUYMIM CBOU
aHanu3 (opMalbHOW TMPOBEPKOM TOrO, COOTBETCTBOBAIO JIM OTPaHUYCHUE
NpoleAype OrpaHWYeHus MpaB 3asBuTeneil. Hu 110, HU mociie MOCTaHOBJICHUS
KonctutynmonHoro Cyna OHM HE NPEANPUHSIIM HUKAKUAX MOMNBITOK OLICHUTD,
HACKOJIbKO HEOOXOIMMBIM OBLIO TaKO€ OTrpaHUYEHHE, MOTJIO JU OHO JIOCTHUYb
3asiBJICHHOW II€JIM M COOTBETCTBOBAJIO JHM OCTPOM COLMAIBHOW MNOTPEOHOCTH.
[TocnencTBusi Takoro (PoOpMaIMCTCKOTO MOJX0/1a ObUTM OCOOEHHO CEpPhE3HBIMHU B
nene bonowvipesa. Iloka oH Tmipoaoixkan paboTaTh, OH HMEI BO3MOXHOCTH
HaBellaTh CBOMX MpecTapelibiX poautesied B OcTtoHuu. [locne yBonbHEHUS eMy
OBLTIO 3alpelnieHo Mocemarb OOJbHYI0 MaTh WJIM ChE3AUTh Ha €€ TMOXOPOHBI.
YuuTbiBasi HUCKIIOUUTENbHBIE OOCTOATENBCTBA M CEPbE3HBIE COOOpaKeHUs
T'YMaHUTApPHOTO XapakTepa, HAIMOHAIBHBIM OpraHaM CJIE€I0BAJIIO PACCMOTPETh €ro
mpock0y C 0CO00M TMATENBHOCTHIO.... OMHAKO, ... TOPOJCKOW CyJ OTKa3aJcs
paccMaTpuBaTh  0COOBIC  JOBOJBI, BBIABUHYTHIE b.... B  000CHOBaHHE
HEO0OXOIMMOCTHU TOE3/IKH 3a PyOek, U yKaszall, 4TO IJIOXOE€ 3I0POBBE €r0 MaTepu
«HE HMMEET IOPUAMYCCKOrO0 3HAYCHUS»... TaKOW HETHMOKWHA M aBTOMATHYCCKHUI
MOJIXOJI HE MOXKET COIIaCOBBIBAaThbCA ¢ HanaraembIM ctaTbed 2 IIporokomna Ne 4
00513aTEILCTBOM 00ECIIEYUTh, YTOOBI BMEIIATEILCTBO B MPABO JIMIIA HAa BHIE3] U3
CTpaHbl ObUIO HM3HAYAJbHO U Ha BCEW €ro MpOJOLKUTEIbHOCTH ONpPaBAaHO H
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MPOMOPIIMOHANIEHO B CBETE€ OOCTOSATEIBCTB KOHKPETHOTO Jenia» (IMyHKT 96
MOCTAHOBIICHHUS ).

Kak ormerun Cyg, ocrancs aprymMeHT Biacteil 0 TOM, 4TO «3asiBUTENU
JUIIWIACh, HMX TMpaB CcOrjJacHo NyHKTy 2 crtateu 2 Ilpotokona Ne 4 mnpu
3aKJIIOYEHUU KOHTPAKTa, KOTOPBIA cojaepxail Takoe orpaHndyenue... Cyn
MOBTOP[MJI], 9TO B OTIMYME OT APYrux crareii KoHBeHIMH, HampuMep, IMyHKTa 3
(d) crateu 4 wnu mynkra 2 crate 11, crates 2 [Iporokona Ne 4 He mpoBOIUT
pa3rpaHUyuCHUS] MEXKY T'PaXKJAaHCKUMU JIMIIAMU U CITY>KAIlIUMU BOOPY>KEHHBIX CHIL.
XoTda mpaBa BOCHHOCIYXAIIMX MOTYT, B ONPEACICHHBIX OOCTOSATENbCTBAX,
OTPaHUYMBATLCSA B OOJBINCH CTEMEHW, YeM 53TO Pa3pelieHO B OTHOIICHHUH
IPaXKJaHCKOTO MEpPCOHANIa, TAKOE€ OIPAHMYEHUE JTOJDKHO BO BCEX CIydyasx ObITh B
COCTOSIHUU JIOCTUTaTh CBOEU 3alIUTHOW (YHKIIMH, C YY€TOM TOro, 4to, kak Cyna
MpU3HABaJl BbIIIE, HMEHHO TakKas CBA3b HMEJIach MEXAY HCIOIb3YEMbIM
CPEACTBOM M MPECIEAYEMON LETbI0, U B JAHHOM JEJI€ 3Ta CBA3b OTCYTCTBOBAA. ..
[Tockonbky Brnactu yTBepkaaiu, 4TO 3asgBUTENH JTOOPOBOJIBHO COTJIACHUIIUCH C
3TUM orpanndyeHueM, CyJl OTMEYaeT, YTO OHM HE MMEIM HHUKAKOrO BIUSHHS Ha
YCJIOBUSI WX HailMa, CTaHAApPTHBIX KOHTPAKTOB, COIVIACHO KOTOPBIM HX
HEMpephIBHAS CIIy»K0a 3aBHCella OT HaJIUYUsl JEUCTBUTEIBHOTO JIOMyCKa K
CEKPETHBIM JOKyMEHTaM... Kak mnomuepkuBaiud 3asBUTENU, OHHU TMOIYYUIIU
MOBBIIIIEHNE K 3apa0O0THOM TIJIaTe MO MPUYMHE MX MOBBIIIEHHOW OTBETCTBEHHOCTH
BBy paOOThl ¢ CeKpeTHON MH(popmaleil. ITo He ObUI0 KOMIEHCAlUeH 3a UX
HEBO3MOXHOCTh B Oy/yiiieM BblexaTh u3 Poccuu, 1 OHM HE UMENU MpaBa Ha TaKyro
KOMIICHCAIIUIO TIOCJIE YBOJIbHEHUS, B TE€YEHHUE BCEro BPEMEHH, MOKa JCHCTBOBAJIO
ocnapuBaemoe  orpanuuenue. CoorBercTtBeHHO, Cya  NpPU3HAET,  UTO
mpeanojaraeMpli  OTKa3 He ObUT  HU  OJIHO3HAYHBIM, HHU  TOJHOCTBHIO
COTJIACOBAHHBIM, U HU B KOEM CJydyae HE€ MOTI MOBIUATh Ha BbIBOJA Cyna, 4ro
JTAHHOE OTrpaHUYEHHWE HE COOTBETCTBOBAJO IpecienyemMoil muenuw» (myHKT 97
MOCTAHOBIICHUS ).

Cyn oTMeTHII, 4TO, U3 «COpOKa ceMH rocyaapcTB-uieHOB CoBera EBpormnbl,
Ha Hacrosimee Bpemsi Poccust ocraercss €AMHCTBEHHOM CTpaHOM, KOTopas
3aIpelacT JuiaM, BIAJACIOIIAM IOCYIapCTBEHHON TaWHOM, MOE3AKH 3a TPAHUIY B
yacTHbIX Iensx... Ccpuika Brnacreit Ha 3akoHOAaTenbCTBO AsepOaiaxkaHa, 1Mo
MHeHuto Cypaa, SBISETCS HEYMECTHOM, Tak Kak... AsepOalKaH OTMEHWI
noJ00HBIN 3ampeT Ha 3apyoekHbie noe3aku B 2005 rony. benapych He siBisiercs
yieHom CoBera EBpombl M He cBsizaHa noJsioxkeHusMu KonBenmuu. Hakownerr,
OTpaHUYCHUsSI Ha TOE3JIKM B OMpENICNICHHbIC reorpauyeckue 30HbI, 3aTPOHYTHIE
00eBBIMHU JIEHCTBUSAMH, MOTYT OBITh O0YCIIOBJICHBI MEPAMU MTPEIOCTOPOKHOCTH, HO
OHM HU B KO€H Mepe HE COTMOCTABUMBI C O€30TOBOPOYHBIM 3aPETOM Ha BBIC3] U3
COOCTBEHHOM CTpaHbI 3asBUTEJICH, O YeM HJET pedb B HacTosmeM aene. Komurer
no mpaBam uenmoBeka OOH ocyawn aBTOMaTtuueckoe MpPUMEHEHHE MOJI00HBIX
OTpaHUYCHUM, BHICKa3aB MHEHUE, YTO JIMIICHUE JIMIIA MPaBa Ha BbIE€3] U3 CTPAHbI
JUIIF Ha OCHOBAaHWM TOTO, YTO OH SBISETCS OO0JamaresieM TOCYyAapCTBEHHOU
TallHbI, HE COOTBETCTBYET YCJOBHUIO HEOOXOJUMOCTH U MPOMOPIMOHAIBHOCTH. ..
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Tak kak 3amper Ha BbIE3]l, OCMAPUBAEMbI B HACTOSIIIEM JIE€JI€, HE OTpa))aer
YCTAHOBJICHHOE €BPONEHUCKUN KOHCEHCYC M €r0 HE MOIAEP>KUBAIOT IrOCy/1apCTBa-
yiienbl CoBeta EBpombl, rocyIapcTBO-OTBETYMK O0053aHO OBLIO MPEIOCTaBUTH
ybenurenpHoe 00OCHOBaHUE I MPUMEHEHHs TakoBoro... OmHako, Bractu He
BBITIOJTHUIJIM 3TOTO 0043aTENbCTBay (MMyHKT 98 MOCTaHOBIICHHUS).

C yuerom wu3noxeHHoro, EBpomneiickuii Cya mnpuiien K BBIBOAY O
HapyuieHuu cratbu 2 [IpoTokona Ne 4 k Konseniuu.

B cgpepe epasicoancko-npaeosvix omuowienuii
3anpem nvlmokK
npaktuka EBponeiickoro Cyaa no npaBsam 4eji0BeKa

B Bepxosubiit Cyn Poccuiickoit @enepanuy MocTynuil HeohUIIUATbHBIN
nepeBoy] nocranoBieHus Esponeiickoro Cyzaa nmo npaBaM uesoBeka 1o xanode Ne
62798/09 «Apmyp Heanoe npomue Poccuiickoit Dedepayuuy (BHIHECEHO 5 UIOHS
2018 r.), KOTOPBIM OBUIO YCTAaHOBJIIEHO, B TOM YHCJE, HapyUIEHUE CTaTbu 3
KoHBeHIIMM B pe3yibTaTe O€CcyYelOBEYHOIO M YHHIXKAIOMIETO JOCTOMHCTBO
oOpaillieHusl ¢ 3aIBUTEIEM B MOJIULIUH.

3asBUTENb JKAJOBAJCS, YTO HU3KAs CyMMa KOMIIEHCAIMH, MPHUCYKIECHHAs
€My BO BHYTPUTOCYAApCTBEHHOM Tpa)kKIaHCKOM IPOMU3BOJICTBE, HE olecreuunia
eMy HaJJIeXalllee BO3MEIICHHE 3a HapylIeHHe €ero mpaBa HE MOABEPrarbCs
OTHOILICHHIO, 3alpelIeHHOMY cTaTheil 3 KOHBEHIUN.

Eponeiickuii Cyn oOpaTwyi BHMMaHHE Ha TO, YTO «B Jeiax o
IpEeIHAMEPEHHOM JKECTOKOM OOpAallleHUH CO CTOPOHBI JODKHOCTHBIX —JIMIY
rocyJapcTBa B HapylUI€HHWE CTaTbM 3, B JOMNOJHEHHE K MOATBEPXKICHUIO
HAaCWJIbCTBEHHBIX JIEHCTBUHM, i1 0OecreyeHus: JOCTATOYHOTO BO3MEIIEHUS
HEO0OX0IMMO COOIOZICHUE JABYX YCIOBHI. BO-TiepBBIX, OpraHbl rocyaapCTBEHHON
BJIACTU JIOJKHBI MPOBECTH THIaTEIbHOE U 2P()EKTUBHOE pacciieIOBaHUE, KOTOPOE
MOXET MPUBECTH K YCTAHOBJICHUIO TMYHOCTH BUHOBHBIX JIUIl ¥ IPUBJICYCHUIO UX K
OTBETCTBEHHOCTH.  BO-BTOpBIX, = HEOOXOJMMO  TPUCYXKICHUE  3aASIBUTEIIO
KOMIIEHCAlIUM B TE€X CIIy4asiX, KOrJa OHO SBIISIETCS 1EIeCO00pa3HbIM HIIM, 10
KpaiiHel Mepe, y 3asiBUTENs JOJKHA UMEThCS BO3MOXKHOCTD IOOUTHCS U MOITYYUTh
KOMIIEHCALMIO yliepOa, MPUYMHEHHOTO B PE3yNbTAaTe MKECTOKOTO OOpaILEHUs
(MyHKT 27 mOCTaHOBJIEHUS).

«YTto kacaercs mepBoro ycioBus, noguepknyn Cyn, [To] pacciemnoBaHue
dakTa >KECTOKOro oOpalleHusi C 3asBUTEIEM OBLUIO TIPOBEIEHO B paMKax
YTOJIOBHOTO JieNia, BO30YKJIEHHOTO B OTHOILIEHUU COOTBETCTBYIOIIETO COTPYIHUKA
MUJIMLUU. YTOJOBHOE IPOU3BOJCTBO 3aKOHUMJIOCH OCYXIAEHHEM COTPYIHHKA
muwmnud. OH ObUT PUTOBOPEH K TPEM TojaM JIMIICHHUs CBOOOJBI U €My ObLIO
3allpelleHo 3aHUMaTh O(QULMATBHYIO JOKHOCTh B T€UEHHE ABYX JIET. 3asBUTEIb
CUMTAJl, YTO JAHHOE HaKa3zaHue ObLIO HAJIeKAIUM (TYHKT 27 MOCTAaHOBJICHUS ).
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Kak ormerun Cya, pa3Horizacue CTOPOH KacaeTcsi BTOPOTO YCJIOBHA.
[TosTtomy mepen CynoM CTOUT BOINPOC, MOXKET JIA 3adBUTEIb, C Y4YETOM
KOMIICHCAIIUM, TMOJYyYEHHON MM Ha HAIlMOHAJIBHOM YPOBHE, BCE €llle TpeOOoBaTh
MPU3HAHUS €ro IMOTEPHEBIINM BCIEACTBHE HapylieHus cratbu 3 KoHBeHUUU
(MyHKT 29 noCTaHOBJIEHUS).

B paccmatpuBaemom oTHoueHnn EBponerickuil CyJ ykasan, 4To «B ciydae
HapyweHuss crtateii 2 u 3 KoHBeHIMHM, KOTOpbIE BKJIIOYAlOT B Ce0s
dbyHIaMeHTalbHbIe MONI0KeHUs KOHBEHINH, KOMIEHCAlMsl MOpPaibHOro yiiepoa,
HAHECEHHOTO 3asBUTENI0 BCIEACTBUE JAHHOIO HAPYIICHUS, JOJKHA B IPHUHIUIE
OBITh YACTBhIO JHMANa30HAa MMEIOIIMUXCS CPEJICTB MPaBOBOW 3alUTHI.... Bompoc o
TOM, TOJYYHJI JIM 3aABUTENIb KOMIIEHCALMIO, CONOCTABUMYI) CO CIPABENJINBOU
KOMIIEHCallMe, npeaycMoTpeHHoil cratbelt 3 KonBeHuum — 3a  yiepo,
IPUYMHEHHBIA B pe3yibTare oOpallleHusi, KOTOpoe MPOTUBOPEUUT cTarbe 41, -
BaXEH IIPU ONPEAENEHUU TOro, ObLIO JIM YAOBIETBOPEHO IIPEINOIaraeMoe
Hapymenue Koupenmum» (myHKT 30 MOCTaHOBIICHHUS ).

Eponeiicknii Cyzy BHOBb OTMETHJI, YTO «IPHU3HAHUE HApyLICHUS HE
ABJISIETCA JTIOCTaTOYHOM CHPaBEIJIMBOM KOMIIEHCAIMENM B CIy4asX KECTOKOTO
oOpamieHusi C JMUAMHA CO CTOPOHBl COTPYIHHMKOB TIOJULUU WM JIPYTUX
IIPEACTABUTENEN TocyaapcTBa. PakTopbl, KOTOPBIE SBISIOTCS 3HAYMMBIMU IIpU
ONPEAECICHUN YPOBHSA KOMIIEHCAIMU cOrjJacHo crtatbe 41 KOHBEHIMM B Takux
JieJIaX, BKIIFOYAKOT CEPbE3HOCTh HAPYUIEHUS CTAaTbW 3 W Bpel, NPUYMHEHHBIN
norepnesmeMy. XoOTs JONYCTUMO, YTO HAUHWOHAIBHOE CPENCTBO ITPABOBOM
3aIlUThI, B MHBIX OOCTOSATENHCTBAX OTBEHarollee TPeOOBaHUAM <«3(PHEKTUBHOTO
CpeICTBa MPaBOBOH 3aIIMTH», MOTJIO MPHUBECTH K KOMIIEHCALUU 0ojiee HU3KOMA,
yeM nipucyxkiaaet Epomnelickuii Cyja, Takas KOMIIEHCALMsS, OJIHAKO, HE JOJDKHA
ObITh HEOOOCHOBAHHOI B CpaBHEHUU C cymMMaMmH, npucyxnaembimu Cynom B
aHAJOTUYHBIX Jienax» (MyHKT 3 11mocTaHOBICHMS).

Obpamasicb k obctoaTenbcTBaM jena, CyJl YCTaHOBWII, YTO «3asiBUTEIIO
Obla mpucyxaeHa kommeHcarnus B pazmepe 20 000 pyOreit, 4TO SKBHUBAJIEHTHO
npumepHo 440 espo. [IpuHuMas Bo BHMMaHHe TOT (paKT, YTO JAAHHOE N0 HE
KacaeTcs OTCYTCTBUS ) deKkTuBHOTO paccienaoBanus, Cyn otMe[Tui|, 4To cymma,
NPUCYXKIEHHAs! 3asiBUTENI0, BCE K€ HAMHOrO MeEHbIle 5% OT CyMMbI, OOBIYHO
Ha3HayaeMOM B COIIOCTABUMBIX JejIaX IO Poccun™. ... Haunonanbneie cyabl He
NPEACTaBIIM KAKOTO-JIMOO OOBSICHEHUS! OTHOCUTENIBHO pa3Mepa MPHUCYKICHHON

2 Cm. mocraHoBeHME EBponeiickoro Cyna ot 6 okTs16ps 2015 rona no aeny «I opuiyk npomue
Poccuiickon @Deoepayuuy» (Gorshchuk v. Russia), samoba Ne 31316/09 (npucyxaeno 17 000
eBpo cornacHo ctarbe 41 KonBenuun); nocranosnenue Epponeiickoro Cyna ot 6 oktsa6ps 2015
roga o aeny «Typovinee npomue Poccuiickoit @edepauun» (Turbylev v. Russia), sxamoba Ne
4722/09 (20 000 eBpo); mocranorienue EBponeiickoro Cyna ot 11 anpens 2017 roga no aeny
«Mopzynoe npomue Poccuiickoit @edepayuuy» (Morgunov v. Russia), xxamoba Ne 32546/08 (20
000 eBpo); nocranoBnenue Esponeiickoro Cyna ot 2 mas 2017 roma mo neny «Kownoakoe
npomue Poccuiickou @edepayuuy (Kondakov v. Russia), xamoba Ne 31632/10 (20 000 eBpo); u
nocraHoBieHue EBponeiickoro Cyma ot 2 mas 2017 roga no geny «Cumuukoé npomue
Poccuiickou Dedepayuuy (Sitnikov v. Russia), sxanoda Ne 14769/09 (20 000 eBpo).
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CyMMBbI, JHIIb COCJIABIINCh BKpaTLE Ha I[IOCTAHOBIICHHE II0 YTrOJOBHOMY
MPOU3BOJICTBY, B KOTOPOM YIIEPO 30POBBIO 3asBUTEIIS ObUT KBaTU(DUIIMPOBAH KaK
HE3HAYUTEIbHBIN, HA OCHOBAHHH PACCTPOMCTBA 3J0POBbS, IJIMBIIETOCA OT LIECTH
0 JBaallaTb OJHOrO JHA. OJTO YIOMHHAaHUE camMoO IO ce0e OKa3bIBaeT
OTPAaHUYCHHYIO TIOMOIllb, B OCOOCHHOCTH, YUYMTHIBasi CEPbE3HOE HaKa3aHUE,
KOTOpPO€ MOJYYWJI COTPYAHUK MWIMIMK M. MO yroJoBHOMY jAeny» (IyHKT 32
MTOCTAHOBJICHUS ).

Cyn mpumien K BBIBOAY, YTO KOMIICHCAIUs, MPUCYKACHHAS 3asBUTEIIO
HAaIIMOHAJIGHBIMU  CyJaMH, HE€  SBISETCA  JIOCTATOYHBIM  BO3MEIICHUEM.
CrnenoBaTenbHO, 3asBUTENb BCE €II€ BIOpaBe TpeOOBaTh MPU3HAHUS €ro
MOTEPIEBIINM BCIEACTBHE HAPYIICHUS €ro MpaB coriacHo cratbe 3 KoHBeHIUU.
Kak cnencrBue, uMeno Mecto HapyuieHue crtatbu 3 KoHBeHUMH BBUAY
0ecuenoBEYHOr0 U YHUIKAIOIIETO IOCTOMHCTBO OOpallleHusl, KOTOPOMY 3asiBUTEIb
ObLT TOJBEPTrHYT CO CTOPOHBI COTPYJHUKA MIJIUIUU B OTIACICHUM MUIHIUH
(myHKTBI 33-34 TOCTAaHOBJICHHUS).

B Bepxosubiii Cyxn Poccuiickoit denepanun NmoCTyNn Heo(UUIHAATbHBIN
nepeBo nocranoyieHus EBpornerickoro Cyza 1o npaBam 4esioBeka 1o xanooe Ne
46248/07 «lIllecmonanoe npomueé Poccuiickoii @edepauuuy (BbIHECEHO 28
mapta 2017 T.), KOTOpBIM OBIJIO YCTAHOBIEHO OTCYTCTBHE HapyllIeHHE cTaThu 13
KonBeHuun B COBOKYMHOCTHM CO cTarbed 3 KOHBEHIIMM B OTHOIIEHUH
IPa)KJaHCKOTO CYIOMPOU3BOICTBA.

EBponeiickuii Cyn, kacasich kanoObl 3asiBUTENS] B YACTU MPEANOIaraeMoro
OTCYTCTBUA A()PEKTUBHOTO T'PAKIAHCKO-TIPABOBOTO  CPEJICTBA  3AIUTHl B
OTHOILIIEHWU AaKTOB HEJOMYCTUMOro oOpallleHusi, MPOTUBOpEYallero CcraTbu 3
KonBeHunu, HanmoMHwI, 4YTo ctathsi 13 KoHBEHUUH rapaHTUPYET NOCTYINHOCTh Ha
HAIlMOHAJILHOM ypPOBHE CpEJCTBAa TMPABOBOW 3alIUThl A  OOECIeYeHUs
UCIIOJTHEHMS CYIIECTBa KOHBEHLIMOHHBIX IMpaB U CBOOOJA B JHOOOW BO3MOXKHOM
dbopme I WX 3alUTBI B paMKax BHYTPUTOCYJAPCTBEHHOTO MPABOIOPSIKA.
[ToaTomy ctaths 13 KonBeHunn TpeOyeT MIPENOCTaBIIECHUSA
BHYTPUIOCY/IapCTBEHHOTO  CPEJCTBAa  MPAaBOBOM  3alIUThI,  MO3BOJISAIOIIETO
paccMOTpeTh «HEOE30CHOBATENbHYI0 Kajno0y» Ha HapylIeHUE MOJOKEHUN
KOHBEHIIMM TO CYHIECTBY W MPEAOCTaBUTh HEOOXOJMMOE BO3MEIICHHE, XOTS
HoroBapuBaromuecss  ['ocymapctBa  001afaloT  ONpeNesieHHOW  CBOOOJOM
YCMOTPEHHUS B OTHOUIEHWH CHOCOOOB BBHINOJIHEHHUS CBOMX 00S3aTEIbCTB,
BRITEKAIOMNX W3 gaHHoro mnosokenus Kousenmmu. OObeM 005A3aTENLCTB
corjacHo cratbe 13 KOHBEHIIMU Takke BapbUPYETCs B 3aBUCUMOCTH OT XapaKTepa
KajmoObl 3asBUTENS B cOOTBeTCTBUMU ¢ KonBeHmueid. Tem He MeHee, CpelCTBO
MIPaBOBOM 3alTUThI, TpeOyeMoe cratbed 13, MoKHO OBITh «d(D(PEKTUBHBIMY» KaK Ha
MIPAKTUKE, TaK U MO 3aKOHY. «I(PPEKTUBHOCTH) KaKOTO-TMO0 «CpeIcTBa MPaBOBOU
3allUThDY B CMbICIIE CTaThU 13 HE 3aBHCHUT OT OMNPEAEICHHOCTU OJIArONPUSTHOIO
UCXO0/1a Jieia Jyisl 3asiBUTENA (IIyHKT 72 MMOCTAHOBJICHUS ).
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Cyn OTMEeTHJI, YTO POCCHICKOE MpaBO IO3BOJIMJIO 3asBUTENIO IOJATh
IPOXIAHCKHMM HMCK O KOMIIGHCAIlMd MOpPAJbHOTO Bpeda, HPUYHMHEHHOTO B
pe3yabTare jkecTokoro odpamienus. ToT (akT, 4To ero UcK ObUT yIOBIETBOPEH
YaCTUYHO, caM MO0 ce0e He SBJISIETCS JOCTaTOYHBIM, YTOOBI CUHUTATh CPENICTBO
npaBoBOM 3amuThl Hed(DPexTuBHBIM. bonee Toro, 3asBUTENb HE MPEACTABHI
HUKaKHX J0Ka3aTeJIbCTB, YTOOBI IMPOJEMOHCTPHUPOBATH, YTO paccMaTpUBaeMOe
CPEICTBO MPABOBOM 3aIIUThl MOKHO OBLIO OBl cuuTaTh HEIDDHEKTHUBHBIM (ITYHKT
73 MOCTaHOBIICHHUS).

Cyn ycTaHoBWJ, YTO HE€ OBIJIO JI0Ka3aHO, 4YTO TIPa)kIaHCKO-TIPaBOBOE
CPEICTBO 3alIUThI ObUIO HedpeKTUBHBIM. Takum 00pa3oMm, 1Mo HACTOALIEMY JIETY,
no mHeHuto EBpomeiickoro Cyzna, He ObUIO JOMYIIEHO HapylleHHe cTaTtbu 13
KonBeHIIuu B 4acTH, KacaroIllencs I'pa)kIaHCKOIO CYIONpPOU3BOJACTBA (IyHKT 74
IIOCTAHOBJICHHUS).

CM. Taxke HWXKENpUBEACHHOE MocTaHoBieHue EBporeiickoro Cyaa 1o
mpaBaM uyesoBeka Mo skanodbe Ne 15980/12 «Macnoea npomue Poccuiickoi
Deoepayuuy (BoineceHo 14 despansa 2017r.).

npaeo Ha c0000Y U TUUHYIO HENPUKOCHOBEHHOCH1b
npaktuka EBponeiickoro Cyaa mo npasam 4eji0BeKa

B Bepxosubiii Cyn Poccuiickoit @enepauuy MOCTYNHI HEO(PUUIMATBHBIN
nepeBo nocranoBienus EBporetickoro Cyja 1o npaBaM 4esioBeka 1o xanooe Ne
29729/09 «Xaapynnuna npomue Poccuiickoii @edepauuu» (BbiHEceHO 19
nexadpst 2017 1.), KOTOPBIM OBLJIO YCTAaHOBJIEHO, B TOM YHCIIE, HAPYIIIEHUE ITyHKTA
S cratbu 5 KOHBEHIIMM B CBSI3M C OTKa30M 3asBUTEIIO B YJIOBJICTBOPECHUHU €€
TpeOOBaHUSI O JEHE)KHOM KOMIIEHCAllMd MOPAJBbHOTO BpeAa BCJIEACTBHE
HE3aKOHHOTO JIMIIEHUs CBOOOIbI €€ TTOKOMHOTO MYyXa.

Cyn HanomMHWUJI, YTO yCJIOBHUSA MyHKTA 5 cTaTb 5 KOHBEHIMM MPUMEHSIOTCS
B ClIy4asiX, KOrJa €CTb BO3MOXKHOCTh OOpaTUThCS C TPEOOBAHUEM O KOMIIEHCAIIUU
B OTHOLIEGHWU  JIMIIEHHUS  CBOOOJABI, OCYHIECTBISIEMOTO B  YCIOBUSX,
poTUBOpeYaIuX myHkTam 1, 2, 3 wiu 4. OObIYHO Takasi BO3MOKHOCTh JOCTYITHA
npsIMOMY TOTEPIIEBIIEMY B pe3yJbTaTe MPEIoIaraéMoro HapyueHusi, a UMEHHO,
JIUILY, KOTOpOE ObLIO JHIIeHO ¢BOOO I (IyHKT 100 mocTaHOBICHUS ).

Cya moBTOpUII, YTO OCHOBAHHUEM JJIsl pa3pelieHus JpyroMy JIMIly MojaTh B
Cyn xanoOy B OTHOIIEHHWH BOMNPOCOB MPEAINOJaraeMoro Mpou3BoOia WU
HE3aKOHHOCTU MO NMPUYMHE JMIIEHUS CBOOOABI CKOHUYABIIETOCS JIMLA CBSA3aHO C
OINPEJEIECHHBIM KOHTEKCTOM IMOTEHIUATIBHOTO TSHKKOTO IPEBBIILEHNUS TOJTHOMOYHIA
rOCyJAapCTBEHHBIMH JIOJDKHOCTHBIMM JIMIIaMH. B Takoil curyanuum KoHBeHIMS
CTPEMHUTCS ~ MPEAOTBpaTUTh  (pakTHuecku  Oe3HAaKa3aHHOE  HapylleHUe
npeacraBuTessiMu ['ocyaapcTBa mpaB JIML, HAXOASIMIMXCA MOJ MX KOHTPOJIEM.
BnyTtpurocynapcrseHHoe 3aKOHOAATENBCTBO MOXET peayCMaTPUBATh
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MHOECTBO NPOLENYP AJISI JOCTHKEHUS TAKOM LENU, COCTOSIEN B IPUBJICYEHUHN K
OTBETCTBEHHOCTH TOCYJApPCTBEHHBIX [IOJHDKHOCTHBIX JIMIL, & UMEHHO, yTOJOBHBIE
MpOLEAYPHI, AUCUUIUIMHAPHBIE MPOUEAYPHI, TPAXKIAHCKOE CYAONPOU3BOACTBO C
LEJbIO MOTYYEHHUsI KOMIIEHCAIIM MOPAJIbHOTO W/UITM MaTepraibHOTO yiiepoa, uiu
ux koMOuHanuio (myHKT 102 mocTaHOBICHHS).

Cyna... oOpaTun BHUMaHW€ Ha TO, YTO OOBIYHO UJIEHBI CEMbU WIH
POACTBEHHUKHA CKOHYABIIErOCS ITOTEPIIEBIIEr0 MMEKOT BO3MOXKHOCTH IMOJATh
XKano0y B COOTBETCTBHUH cO cTaTtbel 13 KoHBEHIMH B COBOKYITHOCTH CO CTaThe 2
Ha NPEANOIaracMyr0 HEIOCTYITHOCTb CPEICTBA MPABOBOM 3aIIUTHI, ITO3BOJISIOIIETO
MOJIYYNTh JICHS)KHYIO KOMIICHCAIIMIO; OHHM TaKK€ HMMEIOT TIPaBO JOOMBATHCS
CIpPaBEIJIMBOM KOMIIEHCAlUM B COOTBETCTBUM cO crTatbeil 41 KonBeHiuun
MOpPaJIbHOTO BpeJla Mo TMpu4YuHe HapymeHus crtatbu 2 (myHkT 103
MIOCTAHOBIICHUS ).

B uactHoctH, uto kacaercs ctatbu 5 KouBenuuu, Cya OTMETHI, YTO B
ONPEAEICHHBIX JeNaxXx, HampuMep, B JAenax npotuB Poccuum B CBsI3U €
MPEANOJaraéMbIMM TMOXUILICHUSMUA WA TOJO3PUTEIbHBIMA HCUYE€3HOBEHHUSIMU
POJCTBEHHUKOB  3asiBUTeNied (B OOCTOATENbCTBAX,  MNPUBOJAIIUX K
orBeTcTBeHHOCTH l'ocymapctBa B cooTBerctBuuM ¢ KonBennueit), Cyxa
yCTaHaBIIMBaJ HapylleHusi ctatbu 5 KoOHBEHUMHM, B YaCTHOCTH, €€ NMyHKTa 1, u
MPUCYXJAaJI KOMIIGHCAIIUU B COOTBETCTBUU CO cTathedl 41 KoHBeHIIMU OIM3KUM
POACTBEHHHUKAM TOTEPIICBIINX, CCHUIAACh HA YCTAHOBJICHUE HAPYUICHUS B
OTHOUIIEHUH MOTEPIEBIIETO0 B COOTBETCTBUU CO cTarhed 2 KoHBEeHIMH, a Takke B
COOTBETCTBUHM cO cTaThel 5 (MyHKT 104 mocTaHOBIIEHUS).

B HECKOJIBKHX paHee PaCCMOTPEHHBIX Aenax - CyJI MPUHUMAI TOT GaKT, 4To
JMIO, KOTOPOE HE SBISAJIOCH HEMOCPEACTBEHHBIM ITOTEPIIEBIIMM B PE3YJIbTaTe
MPEIIOaraéMoro HapyumeHus:s crarbu S5 KOHBEHUIMHM, MOTIJIO MMETh IPABO Ha
Mo/1avy Kajo0bl B COOTBETCTBUU C MYHKTOM 5 cTtaThu 5 KOHBEHIIMU B OTHOIICHUH
JUIIEHHS] CBOOO Bl CKOHYABIIIETOCS MOTEPIEBIIero (MyHKT 105 mocTaHOBICHHS ).

[To muenuto Espomneiickoro Cyna, Haau4re BO3MOXHOCTH TpeOOBaHMUS
KOMIICHCAIUU  OJIM3KMMHM POJCTBEHHUKAMH HMMEET MECTO Ha OCHOBaHUU
MPEIOCTABJICHNUS] UM TIpaBa Ha MOCTAHOBKY BOMPOCOB O 3aKOHHOCTU JIMIIEHUSA
CBOOO/IBl CKOHYABIIETOCs] TOTEPIEBIIEr0, U JIOMOJHSIET BO3MOXXHBIE CpPEICTBA
MIPaBOBOM 3aIIUTHI, KOTOPHIE MOTYT OBITh JOCTYIHBI HAa TOCYJAPCTBEHHOM YPOBHE
B  ONPEACIICHHBIX OOCTOSATENbCTBAX CMEPTH  IMOCIE  MPEANOJI0KUTEIHHO
HE3aKOHHOTO WJIM TPOU3BOJILHOTO JMIIEHUS cBOOOABI. CyJ HAllOMHUHAET, YTO
MpaBO HAa KOMIICHCALUIO, YCTAaHOBJIEHHOE TYHKTOM 5, TIpeamnojaraer
YCTaHOBJIEHHE BHYTPUTOCYJAPCTBEHHBIM OpranoM BiacTu win CyaoM HapyleHus
OJIHOTO W3 JIPYyTUX IYyHKTOB CTaThu 5. YKa3zaHHOe TpeOOBaHHE COOJIIOJICHO B
HactoseM aene. CinepoBatenbHo, Cyn 3aKiIioyaeT, YTO 3asiBUTENb UMEJa U BCE

B CMm. nocmanosnenue Esponetickoeo Cyoa om 11 anpens 2006 2o0a no deny « Ykap npomue
Typuyuu» (Ucar v. Turkey), xamoba Ne52392/99, mnynktel 121-23; u mnocTaHOBJICHHE
EBponeiickoro Cyna ot 17 mapra 2009 rona no neny «Xymman u Muyc npomue benveuu»
(Houtman and Meeus v. Belgium), sxaio6a Ne 22945/07, myukter 29-31 u 51,
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emie uMmeeT npaso nojath B Cyn kajno0y B COOTBETCTBUHU C IMYHKTOM 5 CTaThU D
KoHBeHIIMM Ha OTCYTCTBHE KOMIIEHCAllMM B OTHOUIEHWH HApYIIEHUS IyHKTa 1
cratbu 5 KonBennuu. Takke OTMEUEHO, YTO TPAKIAHCKUMA CYJ SIBHBIM 00pa3oM
OTKa3aJl B pacCMOTPEHUU TpeOOBaHUM 3asBUTENII O KOMIICHCAIIUU B OTHOIICHHUH
IIPOU3BOJIBHON JIOCTaBKH €€ MYyXa B OTJEJICHHE NOJMIUU W 3aKIIOYEHUS MOJ
crpaxy” (myHKT 106 OCTAaHOBITCHHS).

[IpyHuMass BO BHUMAHUE BBIICU3IIOKECHHBIE BBIBOALI W OINPEACICHHBIN
KOHTEKCT HacTosimiero neia, Cyn mpusHan *KanoOy 3asiBUTENS B COOTBETCTBHH C
IIYHKTOM 5 CTaTbhH 5 MPHUEMIIEMOW, B YACTHOCTH B OTHOIIIEHUH €€ COBMECTUMOCTH
ratione personae, m 3aKIIIOYHJI, YTO MMEJIO MECTO HApYyIICHUE YKa3aHHOW CTaThH
(myHkT 107 mocTaHOBJICHHUS).

npaeo juya Ha 6ecnpenﬂmcmeeﬂﬂoe noJjlbzoearue npuHanlQDfCCZLL}MM emy
umyuecmeom

npaktuka EBponeiickoro Cyaa no npaBsam 4eji0BeKa

B Bepxosubiii Cyn Poccuiickoit @enepauuy MOCTYNHI HEO(PUUIMATBHBIN
nepeBo nocraHoyieHus EBpornelickoro Cyja 1o npaBaMm 4esnoBeka 1o xanode Ne
53716/17 «Onvxoeéckuit npomue Poccuiickoui ®@edepayuu» (BHIHECEHO U
BCTynuiio B cuity 9 utonisg 2019 rona), B KOTOPOM YCTaHOBJIEHO HAPYIIEHHE CTaThU
1 IIporokomna Ne 1 k KoHBEeHIIMM B CBSI3U C T€M, 4YTO JIMILIECHHUE 3asIBUTEIIS IIpaBa
COOCTBEHHOCTH Ha KBAapTUPY U Mepefadya yKa3aHHOW KBAapTHUPHI B COOCTBEHHOCTh
TOPOJCKOW  aJIMHMHHCTpAalMM IPUBEIM K  BO3JIOKEHUIO HAa  3asABHUTEIA
HECOpa3MepHOIo U Ype3MepHOro OpeMeHHu.

YCmaHosieHue cepsumyma (3awuma npasa cooCmeeHHoCcmu)
npaktuka Komurera no npaBaM HHBaJIN/10B

Coodpaxennss Komurera o npaBam uHBaiauaoB ot 16 gespans 2018 r. no
neny Cumon baxep npomus Ascmpuu (coobienne Ne 26/2014).

Tema coobwenus: OOS3aHHOCTh  BJIACTEM  TOCYIapCTBAa-y4aCTHHKA
o0ecrneunBaTh AOCTYIMHOCTH IS MHBAIUIOB B KOHTEKCTE YaCTHBIX CIIOPOB MEXKITY
COCEIIIMH.

Bonpocvl cywecmea: n0CTYmHOCTh; pasyMHOE MPHUCIOCOOJICHHE; OOIIHe
00s13aTeIbCTBA rOCYJapCTB-y4acTHUKOB 110 KoHBeHIInY.

* Tlo mueHMIO cyJia, «[B]ompockl 0 HE3aKOHHOM 3ajiep>KaHuu 1 Hed(PPEKTUBHOM pacciaeOBaHUN
HE MOTYT SIBJIATbCSI OCHOBAHHMEM JIJI1 KOMIIEHCAI[UU MOPAJIbHOTO Bpena... Cyl He YCTaHOBUII, UTO
OJIHO JUIIbL 3ajmepkaHue XadpymimHa 13 ceHtssOps 2002 roma TMOBIEKIO HapylIleHUE
HEMaTepUAIbHBIX MPAB WM MUHTEPECOB HCTLA; BO3MOXKHOE HAPYIIEHHUE MOXXET OTHOCUTBHCA K
XaiipymmuHy» (yHKT 40 TOCTaHOBJICHU).
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IIpaBoBbie mo3unuum Komurera: >TOT BHA chopa [OpaBo Mmpoe3na u
npoxona (cepBUTyTa)|] peryjmpyercss B TMpPaBOBOM CHCTEME TOCyAapcTBa-
YY4aCTHHKA, KOTOpOE B JIIOOOM CIyyae HECET KOHEYHYI0 OTBETCTBEHHOCThH 3a
oOecrieyeHue TOro, yToObl npeaycMoTpeHHble KoHBeHlmel npaBa coO01aIuCh,
BKJIFOYAsi MPAaBO WHBAJIWJA HA IMOJYYEHHUE JOCTyIlA K CBOEMY JOMY, a TaKKe
JIOCTyNa K OOIIECTBEHHON XU3HU M K TOCYJAapCTBEHHBIM YCIyraMm, B TOM YHUCIIC B
obOnacTu 00pa3oBaHUS U 3APaBOOXPAHECHUS. TakuM 00pa3oM, HECMOTPS Ha TO, YTO
CIIOpPBI IO MOBOAY COOPYKECHHUSI HAaBeca HAaJ JOPOKKOM BO3ZHUKIU MEXAY JBYMS
buznyecKkuMu  JMIIAMH, TOCYAapCTBO-yYaCTHUK  00s13aHO, B  YacCTHOCTH,
rapaHTUPOBAaTh, YTOOBI PEILICHUS, MPUHITHIE €r0 OpraHaMu, HE YIIEMJISUIA TPaB,
3akperieHHbIX B KonBentuu (myHKT 9.2 CoobOpaxeHuit).

locynapcTBa-ydacTHUKA — 00si3aHBI  HE  TOJBKO  COOJNIIOATh  TIpaBa,
3akperieHHble B KOHBEHUIMH, M, COOTBETCTBEHHO, BO3JIEPKUBATHCA OT HX
HapylIeHUsl, HO W 3allMIIATh 3TW NpaBa, IPUHUMAs MEPbI I MPEAOTBPAICHUS
MPSIMOTO MJIM KOCBEHHOT'O0 BMEIIATENbCTBA (DU3UUECKUX JIUI] B UX OCYIIECTBIICHHUE.
Taxkum o6pazom, xoTsi KoHBEHIMs yCTaHaBJIMBAaeT TJaBHBIM 00Opa3oM IpaBa U
o0si3aTeNIbcTBA B paMKax B3aMMOOTHOILICHMM ToOCylapCcTBa-ydyacTHUKA U
dbuznyeckux i, nojiokeHus KOHBEHIMM Takke MPUMEHUMBbI K OTHOIICHUSIM
Mexy (usnyeckumMu Junamu. B atoi cBsizu KomwuTeT... HamomMuHaeT, 4yTo B
COOTBETCTBMM € IyHKTOM 1 cratem 4 KOHBEHIMM TOCYyJapCTBAa-YYaCTHHUKHU
00s13y10TCsl 00€ecreunBaTh U MOOLIPSTH MOJHYIO peaiu3allii0 BCEX MPaB YeIOBEKa
M OCHOBHBIX CBOOOJ BCEMH MHHBaIWAaMHu Oe3 Kakoili Obl TO HH OBLIO
JUCKPUMHUHALIMM 1O MpU3HAKy HWHBAIMAHOCTH. C 3TOM LENbI0 TOCydapcTBa-
YYaCTHUKU OOS3YIOTCS TMPUHUMATH BCE HAJUICKAIME MEpPhl MJIs YCTpaHEHUs
JUCKPUMUHAIIMM TIO TPU3HAKY HWHBAIMIHOCTH CO CTOPOHBI JIOOOTO JIHUIIA,
OpraHU3allMy WK YACTHOTO MPENNpuaTHs. B 3T0O# CBSI3U BONPOC UMYILIECTBEHHOTO
mpaBa, KacaloUIUICsl OCYIIECTBICHUS JOTOBOPAa MEXIY (PU3NYECKUMHU JIMIIAMH, U
CBSI3aHHBIM ¢ HUM KOH(JIMKT JOJDKHBI TOJKOBaThCs B pamkax Konpeniuu. Takum
oOpazoM, B TIpOlLIECCE€ YPETYJIHUPOBAHUS CyJaMH TOCYyJapCTBa-y4aCTHHUKA
KOH(JIMKTAa MEXIY CTOPOHAMU OHHU ObUIM CBsA3aHbI nosiokeHusimu KonBennuu. B
ATON CBSI3W JOBOJ TOCyAdapCcTBa-ydaCTHHKa O TOM, YTO JAaHHOE COOOIIEHUE
KacaeTcs KOH(IMKTa MEXIy (PU3UYECKUMHU JIMIIAMH M TOITOMY HE HMeeT
oTHomeHus: K KoHBeHIMH, NpencTaBiseTcs HEOOOCHOBAHHBIM > (myHkT 9.3
CoobpaxxeHuin).

Komurer HamoMuHaer, 4TO <«JAOCTYINHOCTb SIBIIAETCA MPEABAPUTEIIHLHBIM
yCJIOBUEM JJI 00€CTIeUeHUsI MHBAIUaM BO3MOYKHOCTH BECTH HE3aBUCUMBIN 00pa3
JKU3HHU U BCECTOPOHHE YYaCTBOBAThH B JKM3HU OOIIECTBA HAPABHE C z[pymMH>>46. B
COOTBETCTBHM cO cTarhbedl 9 KOHBEHIMM ToCyJapcTBa-yYaCTHUKU MPUHUMAIOT
HaJUIeKAIe MEphl JIsl 00eCIeUeHUs] HHBAKMaM J0CTyla HapaBHE C JAPYTUMH K
(bU3MYECKOMY OKpPYXEHHIO0, K TPAaHCIOPTY, a Takke K APYrUM OOBEKTaM W

* Cm. KOMHTET M0 SKOHOMHYCCKHM, COIMANbHBIM M KYIbTYpPHBIM TpaBaM, Moxamed 6en
Horcazua u Haysno bennunu npomus Ucnanuu (E/C.12/61/D/5/2015), nyukr 14.2.
4 Cm. 3ameuanue obmero mopsaka Ne 2, myHKT 1.
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yCIIyram, OTKPBITBIM WJIM TPEIOCTABIISIEMBIM JIJIS1 HACEJICHUS KaK B TOPOJICKUX, TaK
U B CEIbCKUX palioHax. DTHU Mephbl JOJKHBI BKJIIOYATh B ceOsl BBISBICHUE U
YCTpaHEHHE MPEMSITCTBUI U 0apbepoB, MEMIAIONMIUX JOCTYNHOCTH (IMyHKT 9.4
CooOpaxeHwuii).

KomuTteT... HamoMHHAET, 4TO B COOTBETCTBMU CcO cTaThell 2 KoHBeHIUM
MOKET OBITh 0OecleyeHO BHECEHHE, KOrja 3TO HYXHO B KOHKPETHOM Ccllyuae,
HEOOXOJUMBIX U MOAXOAAIIUX MOAU(PUKALIUNA U KOPPEKTUBOB, HE CTAHOBSIIMXCS
HECOpa3MEpHBIM WJIM HEOINpaBAaHHBIM OpeMeHeM, B IeNIX oOecrneueHus
peanu3aluy WIM OCYIIECTBJICHHUS WHBAIWJAMHU HapaBHE C JPYTHUMH BCEX IpaB
Ye/OBEKA M OCHOBHBIX CBOGOJ, BKIIOYAs MPABO HA JOCTYIMHOCTH ' (IyHKT 9.5
CoobOpakeHuin).

B »3TOM KOHTEekcTe BHUMaHHE Yyxke Ooyiee He 3aocTpsieTcss Ha
IpaBOCyOBEKTHOCTH M TOCYJApCTBEHHOM WJIM YacTHOM XapaKTepe BIa/eiIbleB
3laHUH, TPAHCIIOPTHON MHPPACTPYKTYpPbI, TPAHCIIOPTHBIX CPEACTB, MH(POPMALIUU
U CBSI3M M ycuyr. IHBanuabl TOJDKHBI UMETh PaBHBIM JIOCTYII KO BCEM TOBapaMm,
MPOAYKTaM U YCIyraMm, OTKPBITBIM WJIM MPENOCTABISIEMbIM JIJII HACEJICHUS TaKUM
o0Opa3oM, 4yToObl obecnieunTh UX d(PPEKTUBHBIA U PABHBIN TOCTYIl U YBaKEHUE UX
YeII0BEUEeCKOro JOCTOMHCTBA . (IyHKT 9.6 CooGpaxenuil ).

KomMurer HanmoMuHaeT, 4YTo MPHU OLIEHKE Pa3yMHOCTH U COPAa3MEPHOCTU MEP
N0 O0ECHeYeHUI0 MPUCHOCOONEHHUSI TOCYAAapCTBA-YYACTHUKUA  IOJIb3YKOTCS
OTpeNIeICHHOW CBOOOMON ToJIKOBaHUA. OH... OTMe€uYaeT, 4YTO, Kak IMPaBUIO,
MMEHHO CYJIbl TOCYJapCTB — Yy4YaCTHUKOB KOHBEHLMH MPaBOMOYHBI OLICHHBATh
(bakTbl U CBUIETEIBCTBA, OTHOCALIMECA K KOHKPETHOMY €Ny, 32 MCKIOYEHUEM
CllydaeB, KOTJa MOXHO YCTaHOBMTb, UTO OIIEHKAa ObLa SIBHO MPOM3BOJIBHON WIIH
IpecTaBisyia coOoOr OTKa3 B HpaBOCY,Z[I/II/I49. B nannom ciydae pons Komurera
3aKJIFOYAeTCs B TOM, YTOOBI OIpPENEIUTh, MO3BOJWINA JIM PEIICHUs, MPUHITHIC
CyJaMH TOoCyJapcTBa-y4acTHHKa, oOecrneuuTh coOitojieHre mnpaB r-Ha baxepa B
COOTBETCTBUM CO CTaTbeil 9, paccMaTpuBaeMON OTIEIBHO U B COBOKYIHOCTH CO
cratbeit 3 Konsenruu (myHkT 9.7 CooOpaskeHuid).

Ounenka Komuterom ¢akTuyecKHX O00CTOATEJBLCTB  JAejIa. IO
YTBEP)KACHHIO TOCYIapCTBA-yIaCTHHKA: @) CEPBHTYT, O KOTOPOM HJACT Pedb B

" Taum xe, ITYHKTHI 25 u 26.

*® Tam sxe, mynkr 13.

* Cm. FOnzenun npomug [lleeyuu, mynkt 10.5.

0 - baxep poxnuncs ¢ cunapomoM JlayHa. OH cTpajaeT pacCTpOMCTBOM ayTHCTHUYECKOTO
CIIEKTpa, B CBSA3HU C YEM €My NepUoANYEcKd HeoOXoauMa MHBaNuHas kojsicka. Kpome Toro, o
CTPaJlaeT XPOHUYECKOH OOJNE3HBIO JIETKUX W HWMMYHOJE(UIMTOM, HM3-3a YEro HYXXIAaeTcs B
pEeryisapHOM METUIIMHCKOM IOMOIIM, KOTOpasl MPEeIOoCTaBIIEeTCI €My B YHUBEPCUTETCKOM
rocriutane B MHcOpyKe.

Cumon baxep xuBer B ropoxe Bomm, B gome, KyluileHHOM ero cembed B 1983 rony.
[Tonxon k 3TOMy ZOMYy M JABYM COCEIHHMM JIOMaM BO3MOXKEH TOJIBKO MO Jopokke. Korma
poaurtenu r-ua baxepa nokynaiu 3ToT A0M, M3p BoMna cooOmui UM, 4To 1o 3aKOHY OH 00s3aH
o0ecreynTh JIOCTYNl aBAPUHHBIX CIYXO0 K HMX JOMY M JBYM COCEIHHM JOMaMm Ha CIyd4ai,
Hanpumep, noxkapa. OHaKo Mocie yxoJa MIpa co CBOEH JOJKHOCTH HUYEro He ObLIO CAeIaHo
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paccMaTpuBaeMoM  Jiefie, MPEACTaBiIseT co0oil  «abComoTHOE»  MpaBo,
HaKJIaIbIBAIOIICEe 00513aTENICTBA HA OTIIA aBTOPa; D) B CBS3M C 3TUM roCyIapCcTBO-
YYaCTHHUK HE HECET OOIIEro MO3UTHUBHOTO 00s3aTeNIbCTBA MO 3alUTE KOHKPETHBIX
TPYII JIMII B KIIOYCBBIX OOJNACTAX TPKIAHCKHX MPaB M OO0S3aHHOCTEH; C)
OTPAaHUYECHUSI MOTYT BBOJMTBLCS TOJBKO B CIIydasiX, €CJIM OHHM MPEAyCMOTPEHBI
3aKOHOM, SIBJISIOTCS HEOOXOJMMBIMH, WCXOMS W3 3aKOHHBIX OOIIECTBEHHBIX
UHTEPECOB, U He upe3MepHbIMU; ) 00s3aTenbCcTBa, BHITCKAIONIME W3 MYyHKTa |
ctatb 9 KoHBEeHIMH, HE TOPOXKMAIOT OOSI3aHHOCTH TapPaHTUPOBATh, YTOOBI
MHTEpPEChl WHBAIKMJA CcaMd 10 ceOe OmpaBIbIBAIA  yIIEMJICHUE IIpaBa
COOCTBEHHOCTH; U €) HHTEPECHl CTOPOH MOYKHO OBLIO OB IPUMHUPHUTH MTOCPEACTBOM
BbIOOpAa WHOM KOHCTPYKIIMM HaBeca. B ostoit cBsizu Komuter ormeuaer, 4To
JIEMOHTaX HaBeca HaJ JOPOXKKOW, Benyuied K JoMy cembu baxep, HE TOJBKO
OTrpaHUBAET JOCTYII r-Ha baxepa k cBoEMy JOMY, HO U OTPAHUYMBAET €0 JOCTYII K
COI[MAJIbHON JIESTEIbHOCTH M TOCYAApCTBEHHBIM YCIyraM, B KOTOPBIX OH
HY)KJIaeTCd B CBOCH IOBCEIHEBHOW >KM3HU, B YACTHOCTH yCIIyram B 00JacTu
oOpa3oBaHUs U MEIUIMHBI M TOCYJApCTBEHHBIM yciayraMm B 1nenoMm. OH Takxke
OTMEYaeT JOBOJI aBTOpa O TOM, 4YTO I-H P. He coryiacwicss HU C KaKuMU
MPEVIO)KEHHBIMA aJbTEPHATUBHBIMU BapUaHTAMHM HaBeca HaJl JOPOKKOW U UTO
MPU OIICHKE CUTYaI[MU CYJAbl HE COWIM HEOOXOAUMBIM YUYUTHIBaTh B ATOM CBS3U
cutyanuto r-aHa baxepa (myHkt 9.8 CoobpakeHuit).

[B] cBoem pemienuu ot 9 depans 2012 roga oxkpyxHoit cyn IlIBaia 3ansun
Ty K€ MO3UIIUIO, YTO U B MPEIbIAYIIUX PEIICHUSX CYJIOB rOCY/1apCTBa-y4acTHUKA
IIPU PaCCMOTPEHUHU JTaHHOTO JieJla: OH HE MPOBEJ TIIATEILHOTO aHaliM3a OCOOBIX
noTpeOHOCTeH T-Ha baxepa, HECMOTpSl Ha TO, YTO OHM YETKO OBLIM yKa3aHbl €To
pPOIUTENSIMA — KaK B XOJIE BCEX MPEAbIAYIIUX CYIEOHBIX 3acelaHui, Tak U B
U3BEHICHUSX 00 HCcKe. BracTu rocymapcTBa-yd4acTHHKA, HANpPOTHB, BbIpakalld

B OTHOIIEHUH OOECIeYeHHUs HOBBIX BO3MOXKHOCTEeW noctyma. [l mpoxojga MO JOPOXKKE ¢
yYKJIOHOM B 18 rpanycoB, amuuoil 35 MeTpoB u mmpuHod ot 1,2 mo 1,5 merpoB, koropas
OCTaeTcsi €AMHCTBEHHBIM IIyTeM TMOAXOAa K JIOMy, pOAMTENH Tr-Ha baxepa coopyauau
JIEpEBSHHbIE CTYMEHbKM M OTCHINANIM HUX TpaBueM. Bo Bpemsi AOXKIs, CHEromajga Wid rpaja
MOJIXO/J CTAHOBUJICSI 0COOEHHO ONacHbIM i r-Ha baxepa u oka3pIBaloluM eMy OMOIIIb JIUIAM.
Koraa oH BbIpOC, pOAUTENSIM CTAJIO TSAXKEIO HOCUTh €r0 Ha pPyKaxX, U OHU PEUINJIM BO3BECTH HAJl
JOPO’KKOW HaBec JJIsi 3alllUThl OT HENorojsl. MecTHbIe BJIACTH BbLAANM pa3pellieHue Ha
CTPOUTENLCTBO HaBeca MO COTJIACOBaHUIO ¢ Ommkaiiimmmu cocensmMu. OHAKO SKUJIBIBI OJHOTO
U3 coceHUX AOMOB (T-H P. u ero asis1) He ObUIM MpUTIIANIEHBI Ha cOOpaHue I COTJIacoBaHUS
BBIJJaUM pPa3pellieHus, MOCKOJbKY IO 3aKOHYy HEOOXOJIMMO COIJIacHe TOJBKO TeX COCeleH,
KOTOpbIE MPOKHUBAIOT B paauyce |5 MeTpoB OT MecTa CTpOUTENbCTBa. B COOTBETCTBHM C
pa3pelieHneM, BbIIaHHBIM MYHHUIIUIIATUTETOM Topoja Bomm, u npu ¢uHAHCOBOH MOAIEPIKKE CO
CTOPOHBI MECTHBIX OPraHOB YIpaBiieHHUs THpPOJs HaBec ObUI COOPYKEH B MEPHOJ C HOAOpS 1o
nexabps 2001 roga.

I'-u P. mogan nmpoTuB poautenel aBTopa UCK B OKpy»HoU cyn [lIBana, ykazas, 4To nU3-3a
HaBeca LIMPUHA JOPOKKH COoKpaTuiach ¢ 1,5 1o 1,25 MeTpoB U oAXo[1 cTaln OrpaHUYEHHBIM 10
BBICOTE, UTO HAPYIIWIO €ro mpaBo npoxoja. 17 utona 2002 roga cyn BbIHEC PENIEHUE B MOJIb3Y
r-ua P. u moctanoBun cHectr HaBec» (MyHKTHI 2.1-2.3 CooOpaxeHwii).
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MHEHHUE, YTO MpeaMeT CyAeOHOro pa3OupaTebCcTBa «HE UMEET HUYEro OOIIEro C
npaBaMy MHBAJIUAOB» M KacaeTcsl YperyJIHpOBaHUs 3aTparuBaeMbIX B Jelie MpaB
COOCTBEHHOCTH.  MHOTr0oacleKTHbIE  TMOCIEACTBUS  MPUHSITBHIX  BJIACTSIMHU
rocyapcTBa-y4acTHUKa pEelIeHU nJis mpaB jgocTyna r-Ha baxepa ObLiu, Takum
00pa3oM, MPOUTHOPUPOBAHBI, B PE3YJIbTATE YETO HA €r0 CEMbI0 OblIa BO3JIOXKEHA
3aja4ya TOMCKa MyTed obOecredeHus! ero aoctymna K cebe JTOMOW M K BHEIIHUM
rOCYJapCTBEHHBIM YCIyraM, B KOTOPBIX OH HY’KJAJCsi B CBOEH IOBCEIHEBHOMN
*u3Hu. B atoii cBsa3u Komuter cuurtaer, uro pemenue cyaa IlIBama ot 9 deppans
2012 roma, paccMaTpuBaeMoO€ B KOHTEKCTE MPEIbIAYIINX CYIACOHBIX pEIICHUH,
IOPUHATHIX CyAaMd TOCyJapCTBa-yyaCTHUKA IO JAHHOMY J€ly, NpPEeICTaBIseT
coboif oTKaz B mpaBoCyIuMu Uil TI-Ha baxepa B HapylleHue crtatbu 9,
paccMaTpuBaeMoOil OTAEIBHO U B COBOKYIMHOCTHU cO cTaThbeil 3 KoHBeHIMU (ITyHKT
9.9 CoobpakeHuit).

BeiBog Komurera: rocygapcTBO-y4aCTHUK HE  BBINOJHWIO CBOMX
00513aTeNBbCTB MO CTaThe 9, paccMaTpUBAEMOM OTAEIBHO M B COBOKYIHOCTH CO
cratbelt 3 Konsenruu (myHkT 10 CooOpakeHwuin).

B cpepe coyuanvno-mpyoosvix omnouwienuii
80NPOCHL YEOIbHEHUS
npaktuka EBponeiickoro Cyaa o npasam 4eji0BeKa

B Bepxosubiit Cyn Poccuiickoit @enepainiy mocTynuil HeohUITUATbHBIHN
nepeBo nocranoBieHus EBporetickoro Cyja 1o npaBam 4esioBeka 1o xanooe No
44873/09 «Oznesenko npomue Poccuiickoit @edepayuu (Boineceno 20 HOsOps
2018 r., Bctymuwio B cwiry 6 mas 2019 1.), KOTOpbIM OBLJIO YCTaHOBJICHO
HapyuieHue ctatb 11 KOHBEHIIMM B CBA3M C YBOJIBHEHHWEM 3asiBUTENSA MOCIIE
ydacTusi B 3a0acTOBKE, OpraHM30BaHHOW MPO(PCOI030M, KOTOPOE, MO MHEHUIO
EBponetickoro Cyna, npeactaBisijio co00il HEemponopIuoHaIbHOE OrpaHUYEHUE
IpaBa 3asBUTENS HA CBOOOY 00bETMHEHUH.

B nepeyto ouepenp, Cya oOpaTuia BHUMaHUE HA TO, 4TO MyHKT 1 ctaTthu 11
KonBeH1nu npenycMaTpuBaeT cBo0o1y 00pa3oBaHus MPO(PECCHOHATBHBIX COI030B
KaKk OfHy W3 (GopM WIM OTIAEIbHBIA BHJ CBOOOJBI OObenUHEHUS (MYHKT 54
MOCTAHOBJICHHUS ).

ITpu sTom, o muenuto EBporneiickoro Cyna, «[B]bIlpaxkeHue «0Jis 3auyumol
ceoux unmepecos» B nyHkre 1 crarbu 11 [KoHBEHIIMHU]| HE SBIASCTCS JHUIIHUM, H
KoHBeHIMs mpu3BaHa OXpaHATh CBOOOMY HJisi 3allUThl MPOGECCHOHATBHBIX
WHTEPECOB YJICHOB MPO(COI030B MPOQPCOIO3HBIMU JCUCTBUSIMU, TPOBEICHUE U
pa3BUTHE KOTOPBIX JIOJDKHO OBITH pPa3pelieHo0 U CAEJNaHO BO3MOXKHBIM
rocyJaapcTBaMu-ydyacTHUKamHu. ... [Ipodcoro3 momxeH, Takum oOpa3oM, OBITH B
COCTOSIHUM CBOOOJHO OOpOThCA 3a 3alIUTYy HHTEPECOB €ro YJIEHOB, a €ro
WHMBUyaJIbHbIE YJIEHBl MMEIOT MPaBO JJisi 3alllUThl CBOMX HMHTEPECOB, UTOOBI
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npodcoro3 ObLT ycablaH. .. Eille 0JHUM OCHOBHBIM ITPaBOM MPOQCor03a SIBISETCS
paBO Ha BEACHHE KOJJICKTUBHBIX MEPETOBOPOB ¢ paboromarenem» (IyHKT 55
MOCTAHOBIICHHUS ).

Cyn 3ametmii, 4to «[c]tathst 11 KoHBEHIIMU HE MpEayCMAaTPUBAECT KAKOTO-
a1M00 KOHKPETHOTO OOpamieHusl ¢ MpoQCOo3aMH WIA MX YICHAMU U OCTaBISET
KaXIOMY TOCYIapCTBY CBOOOJHBIM BBIOOp CpEACTB, HCHOIB3YEMbIX IS
obecrniedeHus cBOOO B! MPO(COI030B MPH 3aIIUTe MTPO(HECCHOHATBEHBIX UHTEPECOB
ux 4jeHoB... [IpenocraBnenue mpaBa Ha 3a0acTOBKY, 0€3 BCSIKOTO COMHEHWUS,
OpeCcTaBiIsieT Cco0OW OJHO W3 BAXKHEHIIMX TaKUX CpencTB» (MyHKT 56
MTOCTAHOBJICHUS ).

Kak ormetun Cyn, 3a0acTOBKM 3alllMIIAIOTCS HAa OCHOBAHUM CTAaThU
11. OnHako, mpaBo Ha 3a0acTOBKY HE SBJSETCS aOCONIOTHBIM U MOXKET B
COOTBETCTBUM  C  HAIlMOHAIBHBIM  TPaBOM  MOJJIEKATb  HEKOTOPOMY
pEryJINpOBaHUIO, OrPaHUYMBAIOLIEMY WU 00yCIIOBJIIMBAIOIIEMY €0
OCYIIECTBJICHHUE B ONPECICHHBIX ClIydasiX (IyHKTHI 57-58 mocTaHOBIEHNU).

EBpomneiickuii Cyq nmogyepkHyi, 4To «[O]yHKT 2 ctaThu 11 He uckiroyaer
HUKAKYI0 TPyHIy W3 00JacTh NMpUMEHEHUs. ['aBHBIM 00pa3oM HallMOHAJIbHbBIE
BJIACTU MMEIOT TNPaBO HAJOXHUTh «3aKOHHBIE OTPAHUUYCHUS» Ha OMPEACIICHHBIX
COTPYIHUKOB... OJJHAKO OTpaHUYCHHUS], HAJTaraeMbl€ Ha TPU TPYMIbI, YIOMSHYThIC
B MyHKTE 2 cTaThbd 11, MOMKHBI TOJIKOBATBHCS CTPOrO; TOJBKO YOEIUTENbHBIE U
YBaKUTEJIbHBIC MPUYUHBI MOTYT OINpaBAaTh OTPAHUUYEHUS] CBOOOBI 00bEAMHEHUMN
TaKUX CTOPOH... DTHU OTPaHUYEHHMs, TAKMM OOpa30oM, AOJKHBI OTPAaHUUYUBATHCS
«OCYILECTBIICHUEM» M HE JOJDKHBI OCHalbisiATh camMy CYIIHOCTh IpaBa Ha
opranu3anui» (MyHKT 59 OCTaHOBIIEHU).

Cyn taxxe oOpaTusl BHUMaHHE Ha TO, YTO «IPaBO HA 3a0aCTOBKY SIBIISAETCS
OJJHUM U3 CIIOCOOOB, NMPU MOMOIIM KOTOPHIX MPOQPCOI03 MOMKET MOMbBITATHCS
JIEHCTBOBATDH, UTOOBI OBITH YCIBIIIIAHHBIM; U BEJICHHE KOJUIEKTUBHBIX TIEPETOBOPOB
C IEJbI0 3alllUThl HHTEPECOB PAOOTHUKOB, M 3a0ACTOBKM SBHBIM 00pa3oM
3ammiarorca cratbet 11.... bBosee Toro TepMuH «OrpaHUYEHUS» B IMYHKTE 2
ctatbu 11 KOHBEHIIMM HE OTpaHMYEH 3alpeTaMHd U OTKA3aMH CAHKIIMOHUPOBATH
OCYIIIECTBJICHUE KOHBEHIIMOHHBIX TpaB, HO TAKXE€ OXBAThIBAECT MEPhl HaKa3aHWUS,
NpEeANPUHUMAEMbIE TIOCIE OCYILIECTBIEHUSI TAaKUX MpaB, BKJIKOYAs pa3IMyHbIC
JTUCHUIUIMHAPHBIE MEPbD» (MYHKT 61 MOCTaHOBJICHUS).

BHoBb ObLI0 O0TMeueHO, 4TO «[m]yHKT 2 ctaThu 11 KonBeHuuu tpeldyer,
yTOOBl OrpaHWUYEHUsT CBOOOJBI OOBEIWHEHMM, TaKHe KakK 3alpeT Ha MpaBo Ha
3a0acTOBKY, OBUIM «IPEAyCMOTPEHHBIMU 3aKOHOMY, MPECIeIOBAIM OJHY WU
OoJiee 3aKOHHBIX IIeNed M OBLIN «HEOOXOIUMBI B JEMOKPATHUYECKOM OOIIECTBE»
JUISL JOCTHDKEHUS ATUX 1enei»  (MyHKT 63 mOCTaHOBJICHUS).

Cyn ycTaHOBWJI, UTO «IIPU PACCMOTPEHUM Jiejia 3asBUTENS HAIMOHAJIbHBIE
CyIbl OINHpAINCh KaK Ha cTaTtbl0 17 W MyHKT 2 cTatbM 26 3aKOHOB O
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KEIIe3HONMOPOKHOM TpaHcropre 1995 u 2003 roma®’, coorBercTBeHHO. OHH
TOJIKOBAJIM 3TU J[BAa TMOJIOKEHUS TaKUM 0Opa3oM, 4TO ISl JIMI[ BCEX Mpodeccuit
(m7st cpaBHEHHUSA C TOJIBKO HEKOTOPBIMH, YIIOMSHYTBIMH B CIIUCKE), «CBSI3aHHBIX C
JBUKEHUEM T10€3/10B, MAHEBPOBBIMU PAa0OTaMU M OKa3aHHEM YCIIyT MacCakupaMm U
YCIIyT TPy30IE€PEBO3KI» CYLIECTBOBAJ 3alpET Ha yyacThe B 3ab0actoBkax. Cyay He
OBLTM  TPEACTABICHBI  JIOKA3aTeNbCTBA  KAKOTO-TMOO  MPOTHBOPEUYUBOTO
MPUMEHEHUSI PACXOJAIIMXCA TOJIKOBAHMM H3TUX JBYX TOJIOXKEHUA OpraHamu
rOCyJapCTBEHHOM  BJIACTH WM  YYCHBIMH-IODHCTaMH  JHOO0  J10OO0TO
MPEANOIaraéMoro HECOOTBETCTBUS APYTUM 3aKOHaM» (IIYHKT 64 OCTaHOBIICHHUS).

EBpomnetickuii Cya oOpaTusl BHUMAaHUE Ha TO, YTO BBIBOJ| HAIIMOHAIBHBIX
CYJIOB O TOM, YTO POJI 3aHATUN 3asiBUTENS (MALIMHUCT) MO O/ KATETOPUIO
JESTEIbHOCTH, «CBSI3AHHOW C JIBJKEHHEM IOE3]I0B, MAaHEBPOBBHIMU pabOTaMHu U
OKa3aHUWEM YCIYr MaccaXupaM, a TaKXKe YCIyr [0 Tpy30lEepeBO3KE», HE
MPEACTABISICA OE€30CHOBATEIbHBIM WM TMPOU3BOJIBHBIM. CaM 3asBUTENb HE
yTBepxk a1 uHoro Hu B CyJie, HU HAIMOHAIBHBIM BiacTsAM. [103TOMY, MO MHEHUIO
Cyna, BMeMATENbCTBO OBUIO «IPETYCMOTPEHO 3aKOHOM» (myHKT 65
MOCTAHOBJICHUS ).

Cyn takke TpeArnoJiokKUI, YTO BMEIIATEIBCTBO MPECIIEIOBAIO 3aKOHHYIO
1[eJIb, HECMOTPSI Ha JIOBOJ| 3asIBUTEJII, O TOM, YTO aOCOJIOTHBIN 3ampeT Ha MpaBo
OTPENICICHHBIX KaTeropuii pabOTHUKOB IKEJIE3HOJOPOKHOTO TpaHCHOpTa Ha
3a0aCTOBKY HE IMpece0Bal 3aKOHHOM 11e/H (ITYHKT 66 MOCTaHOBJICHMUS).

Uto kacaeTcs coOJIIOACHUSI «HEOOXOAMMOCTH B  JIEMOKPATHYECKOM
obmectBe», TO Cym OTMETHI, 4YTO «...[yka3aHHbIi] [T]ecT... TpeOyer
ONpENICNICHUS ..., COOTBETCTBYET JIM OCIAapHBAEMOE BMEMIATEIBCTBO «HACYLIHOM
oOmiecTBeHHON HeoOxomuMmocTuy. [Ipu onpeneneHuu TOro, CymiecTBYET JU TakKas
«HEOOXOJUMOCThY, U KaKHUe MEPbI JODKHBI OBITH MPHUHSATHI B 3TOM OTHOIICHHH,
rocyJapcTBa MUMEIOT JHUIIb OrPAHUYEHHBIE MPEAENbl YCMOTPEHHUS, KOTOpbIE
COTIPOBOKJIAFOTCS CTPOTMM KOHTpoJieM EBpomelickoro cooOmiecTBa, KOTOPBIN
OXBaTBIBAET U MPABO, U MPABOIPUMEHUTEIbHBIE aKThl, B TOM YUCJIE HE3aBUCUMBbIX
Cy10B» (ITyHKT 67 MTOCTAHOBJICHHUS).

Cyn oOTMeTWJ, 4YTO MEphbl, TMPHUHATHIE B OTHOIICHUU 3asBUTEII,
OCHOBBIBAJIMCh Ha 3aKOHOJATEILHOM 3alpeTe B OTHOILICHUM MpaBa Ha 3a0aCTOBKY
JUISL OTIpEJIeTICHHBIX KaTeropuil paOOTHUKOB KEJIE3HOI0POKHOr0 TpaHcnopTa. Cyn
MOBTOPUJI, UTO «JIJIS OTIPECIICHUS MPOMOPIIMOHAIBHOCTH MEPBI OOIIIETO XapaKTepa
OH JIOJDKEH BHayaje OIEHUTh BBHIOOP 3aKOHOJIATENIbCTBA, JICHKAIIETO B €€ OCHOBE,
IpU OSTOM YUYMUTHIBAs KadeCTBO TMApPJIaMEHTCKOTO U CYyJIeOHOro mepecMoTpa
HEOOXOIMMOCTH MEpPHBI, a TAKKE PUCK 3JIOYMOTpeOIeHUN TIPU MPUMEHEHHH OoJee
MATKOW Mepbl o0rmiero xapakrtepa. [leficTByss TakuM oOpa3oM, OH TPHUMET BO
BHUMaHME... [ee ocyiecTBIeHne] B KOHKPETHBIX JellaX 3asBUTENICH, dTO
WUTIOCTPUPYET €ro JeHWCTBHE Ha TMpaKTUKE M, TaKUM O00pa3oM, BaXXHO s

! Peup mper o ®denepanbHoM 3akoHe OT 25 aBrycta 1995 r. Ne 153-®3 «O denepanbHoM
JKEJIE3HOAOPOXKHOM TpaHcnopTe» u 0 DenepanbHom 3akoHe oT 10 suBapst 2003 r. Neo 17-03 «O
KEJIE3HOIOPOKHOM TpaHcnopTe B Poccuiickoit denepanunim.
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MPOMOPIMOHAILHOCTH  Mephl... B mnpuHuune, dem yOemuTenbHee oOIiee
000CHOBaHUE JIJIsl MPUMEHEHUSI MEphI OOLIETO XapakTepa, TeM MEHbIIee 3HAaUCHHE
EBponeiickuit Cyn mpujiaer ee BO3JICHCTBUIO Ha KOHKPETHOE NeN0» (MyHKT 69
MOCTAHOBIICHHUS ).

[IpaBo Ha 3a0acTOBKY, MOJMAaroNiee IMoj ACHCTBUE 3ammThl cTaTthu 11
KonBenuun, sBasercs, mno MHeHUt0 Cyaa, BaXHbBIM acCIEKTOM CBOOOJIBI
oObeMHEHUN U TIpaBa Ha 0Opa3oBaHHME MPOQCOr03a, a TakkKe mpaBa Mpodcoro3a
OBITh YCJIBIIIAHHBIM M BECTH KOJUJIEKTHBHBIE MeperoBopbl. Cya 3aMeTW1, 4TO 3TU
COOOpaKCHUSI HAXOMAT TOMJICPKKY B COOTBETCTBYIOIIMX MEKIYHAPOIHBIX
opuIManpHBIX JOKyMeHTax. [IpaBo Ha 3a0acTOBKY MNPU3HACTCS HAA30PHBIMHU
oprasamu MOT® kak HEeH3GEKHOE CIEICTBHE CBOOOIB 0OBEIMHCHH. PaBHBIM
oOpa3oM, MpaBo Ha 3a0acTOBKY mpeaycMmarpuBaeTcsi EBpomeickoi coluanibHON
xaptuen (myHKT 70 TOCTaHOBIJICHUS).

Urto kacaercs CyIlIeCTBOBAHHS «HACYIIHOW COIMAIILHON MOTPEOHOCTH», TO
Brnactu B 1enOM YTBEpXKAAIH, YTO KEJIE3HOJOPOKHBIA TPAHCHOPT SIBISIETCS
yCIyro 1O OOECHEUYEHUI0 KU3HENEATEIbHOCTH, M 4YTO OINpPEICICHHBIM
KaTErOpHUsAM >KEJIE3HOJOPOKHUKOB MOXHO 3allpeniaTh ydacThue B 3a0acTOBKax,
€CJIM Takue 3a0aCTOBKH YIPOXKAIOT 00OPOHOCIIOCOOHOCTH CTpaHbl, 0€30MacHOCTH
rocyJ1apcTBa WM KU3HH, WU 300POBbIO JIOAEH... C y4eTOM OCHOBOINOJIAraroIIen
POJIH KEJIE3HOAOPOKHOTO TPAHCIOPTA ISl MOJJAEPKaHUS dKOHOMUKH U JAPYTUX
WHTEpECOB Jtojiel, Brnactu mosnaranu, 4To jJt00ble 00CTOSATENbCTBA, HETATUBHBIM
o0pa3oM BIMSIONIME HAa ATH HMHTEPECHI, OMPABILIBAIOT 3alpeT Ha MpPaBO Ha
3a0aCTOBKY JJIsI OMNpPEJEICHHBIX KaTeropuil paOOTHUKOB KEJIE3HOAOPOKHOTO
TpaHcropTa... ['oBopsi, B 4acTHOCTH, 0 3abactoBke 28 ampens 2008 rona, Biactu
CCBUIAJINCh HA TMpEIIoiaraéMble 3aIepKKA MacCaKUpPO- M TIPYy30NOTOKA B
NpUOBITUM HAa MECTO HA3HAUCHMs, a TaK)Ke OIMACHOE CKOIUICHHWE JtoJIeld Ha
KEJIE3HOAOPOXKHBIX MaTdhopmax (MyHKT 71 moCTaHOBIICHUS).

B niepByto odepennr Cyn paccMOTpeN YTBEPKACHUE O TOM, YTO HEOOXOIUMO
3alpEeTUTh ONPENCIICHHBIM  KAaTErOpHUsiIM  KEJIE3HOJOPOKHUKOB  y4acTHUE B
3a0aCTOBKAaX, TIOCKOJBKY OHHU TMPEAOCTABISIIOT YCIYTH 10 O0ECIEeUeHUIO
KuzHeaeaTeabHOCTU. Cyll OTMETHI SIBHBIM MEXIyHApOJHBIH KOHCEHCYC B TOM,
4TO, JCHUCTBUTEIHHO, KaK M B CJIydae «BOSHHOCIY)KAIIUX BOOPY>KCHHBIX CHII,
COTPYJHUKOB TMOJUIMA W aJIMHUHUCTpAIMi TOCYyAapCTB», OTPAHUYCHHUS MOTYT
TaKKe HaJlaratbCsi U Ha MPAaBO Ha 3a0aCTOBKY PaOOTHUKOB, MPEAOCTABISIONIMX
YCIIYTM CHUCTEM >KM3HeoOecreueHusi HaceneHus. Tem He menee, Hu MOT, Hu
EKCII® He cunraor, noguepkHyn Cya, dYTro TpaHCHOPT B LEJIOM U
YKEJIE3HOJIOPOKHBIM TPAHCIOPT B YACTHOCTH SIBIISIIOTCS  YCIIYTOMl  CHUCTEMBI
KU3HeoOecnedeHus, coou B paboTe KOTOPOW MOTYT MOCTaBUTH MO YIPO3Y KU3Hb
ui 370poBbe (yactu) Hacenenuws. Y Cyaa He OBIIO NpPUYUH OTBEPrarth
CYIIECTBYIOIIMA MEXKAYHAPOAHBIM TMOAXOA K ONPEACICHUIO YCIYyrd IO

52
MexayHapoaHast Oprauu3anus Tpyaa.

53 N
EBponeicknii KOMUTET 110 COLMAIBHBIM IIPAaBaAM.



44

00ECIEUEHHUI0 IKU3ZHENEATEIbHOCTH M CUMUTAaThb TAKOBOM IKEJIE3HOIOPOKHBIM
TpaHCHOPT (IYHKT 72 MOCTAHOBJICHUS).

Bo-BTOpBIX, Jaxke eclu MpeInooKUTh, YTO KEJIE3HOAOPOKHBINA TPAHCIIOPT
SBJIIETCSl YCIYTOM, OTHOCAIIEHCS K CHUCTEMaM >KM3HEOOeCHeueHus, yKazal
EBponeiickuii Cyn, cepbe3Hble OTpaHUYECHUS, TAKHE KAK MOJHBINA 3aIIPET HA MPABO
Ha 3a0aCTOBKY B OTHOILICHHH ONPEACIICHHBIX KATETOPUI KEIE3HOIOPOKHUKOB BCE
XK€ TMOTpeOyeT CEepbe3HBIX JIOKA3aTENbCTB CO CTOPOHBI T[OCYJIapCTBa IS
OTpaBIaHUS WX HEOOXOMWMOCTH. B TO BpeMs kak mpekparieHue paboThl Ha
YKEJIE3HOJIOPOKHOM TPAHCIOPTE, OYEBHUJIHO, MOIJIO MPUBECTH K HETaTUBHBIM
AKOHOMHUYECKUM MocheacTBUsAIM, Cyll HE CMOT COTJIACUTHCSI, UTO 3TOTO JJOCTATOYHO
JUIsL OMpaBllaHWs TOJHOTO 3alpeTa ImpaBa Ha 3a0aCTOBKY OMpEeIEeHHBIX
Kareropuii pabOTHUKOB IKEJIE3HOJOPOKHOTO TpAHCIOpTa; Jrobas 3abacToBKa
MO/Ipa3yMeBaeT PKOHOMHUYECKUE TMOTEPH, HO U3 ITOr0 HE CIEAYEeT, YTO JIOOYIO
3a0aCcTOBKY MOKHO 3allpeliaTh Mo NpuyuHe pucka Takux norepb. MOT Takxke He
CUMTAET, YTO HETaTUBHbIE SKOHOMHYECKHE IMOCIEACTBUS SIBISIOTCS JOCTATOYHOMN
NPUYUHOM, OMPAaBIBIBAIONICH aOCONIOTHBIM, 3alpeT Ha MpaBO Ha 3a0acTOBKY,
oOpartun Buumanue EBpornetickuii Cyn (MyHKT 73 MOCTaHOBJICHHUS ).

Haxownerr, 4to kacaeTcsi KOHKPETHBIX 00CTOSITENLCTB 3a0aCTOBKU 28 arpers
2008 roma, Cyn mnpuiien K BbIBoay, 4To Biiactu He 00OCHOBaau HHUKAKYIO
MPENoJiaraéMyl0 OMACHOCTh, BBI3BAHHYIO MO3HUM MPUOBITUEM MACCAKUPOB U
rpy3oB. Cya oTmeTun, uisi CpaBHEHUs, JAeno «Pedepayusi npogcoio3os
pabomuuxos wenvposvlx 30H u Opyeue npomue Hopeecuu», B KOTOPOM
rocyJIapCTBO-OTBETUMK CJIEJal0 MPOCTPAHHbIC 3asBJICHUS, ONPABABIBAIOIINE €0
pelIeHre MPEeKPATUTh MPOAOHKAIONIYIOCS TPHUALATH IIECTh YacoB 3a0acTOBKY
paboTHUKOB OypoBbIX TuIaThopM. B mocimemHem mene rocyaapcTBO-OTBETYHK
MPOJIEMOHCTPUPOBAIIO YCTAHOBIICHHBIE IOTEPU B JOXOJaX KakK JJI1 YaCTHBIX, TaK U
JUISl TOCYJAPCTBEHHBIX KOMIAHUW W MPOTHO3UPYEMBIE HEraTUBHBIC MOCIEIACTBHUS
Juisi cOopa HaloroB W A (DMHAHCOBBIX 0053aTeNbCTB rocyaapctBa. OHO Takke
COCJIAJIOCHh HA HapyILIECHHS MEXIYHAPOIAHBIX KOHTpakTOB HopBerum Ha mocraBKy
HedTH U raza. Hakoner, B BoilieynoMssHyToM jese CyJ MpUHST BO BHUMaHUE TOT
PHUCK, KOTOPBIM JTOJITOBPEMEHHOE IpeKpaileHne padboThl OyAeT COCTaBJISITH B
OTHOIIICHUH TEXHUYECKUX YCTAHOBOK M, COOTBETCTBEHHO, 3I0POBbS, 0€301MaCHOCTH
U OKpyxarwlieil cpenpl. B Hacrosmem gene Tako wuHopmanuu Cyny
npeaocTaBiieHo He Obu10. YTo KacaeTcsl CKOIJIEHUS JII0AeH Ha JKeJIe3HOJ0POKHBIX
miatgopMax, aHajJorMuyHbIM oOpazoM Cyny He TMPeICTaBUIM  HUKAKHUX
JIOKa3aTeIbCTB, YKA3bIBAIOIIUX HAa TO, YTO PEryJHPOBAHHUE JIOCTyIa MaCcCaKUPOB
Ha JKeJIe3HOJOpOoXkHBIe TaThopmbl Obiio BHE KoHTpois OAO «PX]» wuz-3a
3a0acTOBKH (ITyHKT 74 MOCTaHOBJICHUS).

Cyn, oueHMBas KadyecTBO MpOIECCa NMPUHATUS PEIICHUN HAlMOHAJIbHBIMU
BJIACTSIMU, JIS)KAIIIEe B OCHOBE 3aIlpeTa IpaBa KeJIe3HOIOPOKHUKOB Ha 3a0aCTOBKY
U TIOCJEJOBABIIETO B PE3yJbTaTE€ ATOTO YBOJBHEHHUS 3asIBUTENSL, OTMETUII, YTO
Brnacth He mpencraBmwiM HUKAKOW wHpoOpManuu (HampuMmep, KacaTelbHO
COOTBETCTBYIOILIEH JBOJIOLMH 3aKOHOJATENbCTBA WIIM IMapJIaMEHTCKUX Ae0aToB),
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KoTopasi 00bsiICHUIIA OBl OO MOJUTUYECKUN BBHIOOD, CleIaHHbIN (eaepabHbIM
3aKOHOJaTe]IeM B TMOJb3Y 3alpeTa MpaBa Ha 3a0acTOBKY ISl ONpeleTIECHHBIX
Kareropuii pabOTHUKOB IKEJIE3HOJIOPOXKHOTO TpaHCHopTa. BracTu Takxke He
MPOJEMOHCTPUPOBAIM, YTO OHU  KOrja-niubo  JaBajid  OLEHKY  pHCKa
370ynoTpeOieHUsT B CIy4ae OTMEHBI 3ampeTa Ha 3a0acTOBKY Ui ONpeAeSICHHBIX
KAaTeropuii  pabOTHHKOB  YKEJIE3HOJOPOKHOTO  TpaHCHOpTa (myHKT 76
MTOCTAHOBJICHUS ).

PaBabIM 00pa3zom, mo Muenuto Cyna, OTCYyTCTBYET WH(OpPMAIIUS O TOM, UTO
BrnacTtu xorga-nmbo paccMaTpuBaii Kakue-Tu00 ajJbTepHATHUBBI 3aIPETy Ha IMPaBO
3a0aCTOBKH JUIS OMpPEACNICHHBIX KaTeropuil pabOTHUKOB >KEJIE3HOJOPOKHOTO
tpancnopra. Tak, MOT coBeryeT rocymapcTBamM BMECTO 3ampera 3a0acTOBOK
TpeOOBaTh MPEAOCTABICHUS YYaCTHUKAMU MHUHHUMAJIBHOTO O0ObeMa yCIyr B XOJIe
3abactoBoK, noguepkuyn EBpomneiickuii Cyn. Cya He nponHGOpMHpPOBAIU HU O
KaKuX TapaHTUsX, TMpeJHA3HAUYCHHbIX BriacTsamMu uisi  KOMIEHCHPOBAHUS
pabOTHHUKAM >KEJIE3HOJOPOKHOTO TPAHCIOPTa HEBO3MOXKHOCTH Yy4acTBOBATh B
3abacroBke. Hampumep, MOT, otmerun Cyn, TpeOyer NpUMHPEHUS U
apOUTpaXHBIX TMPOIENYyp B TOPSAAKE TakuxX TrapaHTuil (myHkTel 77, 78
MOCTAHOBJICHHUA ).

Cyn oOpatunl BHUMaHUE Ha TO, YTO caMma 3a0acToBKa HE OOBABISIIACH
HE3aKOHHOW HU HAIMOHAIBHBIM CYyJIOM, HH KaKHM-JTHOO WHBIM HE3aBHCHUMBIM
opraHoM Biacth. Jlemas 3To, 3asgBUTENh OCYLIECTBISI CBOIO  CBOOOAY
oobenunenuit. Opnako pabotomarenr - OAO «PX]J», - onupasce Ha
YCTaHOBJICHHBI POCCUMCKHM 3aKOHOJIATEIbCTBOM 3alpeT IpaBa Ha 3a0acTOBKY
JUISL  OTIPEICJICHHBIX KaTerOpHil paOOTHHUKOB JKEJIE3HOJOPOKHOTO TPAHCIIOPTA,
MOCUUTAJT YKIIOHEHUE 3asiBUTENS OT pabOThl BO BpeMs 3a0aCTOBKM HE3aKOHHBIM U
YBOJIUJI €ro 3a TMOBTOPHOE HEHCHOJHEHHEe paboumx oOsi3aHHOCTeN (TMyHKT 81
MOCTAHOBIICHUS ).

[Ipuyem, korga 3asBUTENb OCHAPHUBAT CBOE YBOJIBHEHHE B HAIIMOHABHBIX
Cyllax, UM HE00XO0auMO ObUIO B CBOEM aHAJU3€ MPUACPKUBATHCS (POPMATBLHOTO
COOJIIOJIEHUsI  COOTBETCTBYIOIIMX POCCHMCKMX 3aKOHOB, Yykazan Cyn, #
COOTBETCTBEHHO OHHU HE MOTJIU COOJIIOCTH OajlaHC MEXIy CBOOOA0M 00beIUHEHUN
3asBUTENS W KOHKYPHUPYIONIUMH OOIIECCTBEHHBIMU HHTepecaMu  (ITyHKT &2
MOCTAHOBJICHHUS ).

Cyn niputiien K BbIBOY, YTO Y4acTHE 3asBUTENS B 3a0aCTOBKE OBLJIO COUTEHO
HapylmIeHHEeM JWCIMIUIMHBIL, KOTOPO€, B COBOKYITHOCTH C TIPEIbLAYIICH
MIPOBUHHOCTHIO, IPUBEJIO K HauboJiee CypOBOMY HaKa3aHUIO - yBOJIbHEHUIO. Cynl
paHee yKe MPUXOIUII K BRIBOJIY O TOM, YTO TaKUE CAHKITUU HEU30EKHO OKa3bIBAIH
«CIep KUBAIOIIEE BO3ACHCTBUE» HA YJICHOB MPOQCOr03a, MPUHUMABIINX Y4aCTHE B
MPOMBIIIUICHHBIX ~ aKIMSIX, TakKWX, Kak 3a0acTOBKM JUIsl  3allUTHl  UX
poeCCHOHANTLHBIX UHTEPECOB (IMYHKT 83 MOCTaHOBICHUS).

Cyn pe3roMuUpoBaJ, 4YTO YBOJBHEHWE 3asBUTENS IIOCJIE€ ydYacTUs B
3a0acTOBKE, OPraHM30BaHHOU MPO(COI030M, KOTOPOE B €ro Cilaydae, B pe3ysbTaTe
3aKOHOJIATEIBHOTO 3allpeTa Ha €ro yuyacTue B 3a0acTOBKax (MOCKOJBKY OH SIBIISLIICS
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MaIIMHUCTOM) TPUBEIIO KO BTOPOMY HEHUCIOJHEHHUIO MM CBOUX pabouux
00s13aHHOCTEH, TPEJICTABISAIO0 COO0M HENMPONOPIUOHAIBHOE OIpAHMYCHHE IpaBa
3asiBUTENS Ha cBOOony oObeauHeHuil. CienoBarenbHo, Mo MHeHHIO Cyzaa, ObLIO
nonyiieHo HapymieHue cratbi 11 KonBeniuu (myHKT 84 MOCTaHOBIICHHUS ).

B cepepe epasicoancko-npoueccyanvnplx omuouieHuil
60NPOCHL HAOEIHCAWYE20 UZBEUJEHUS O BPEMEHU U MeCTe CYOeOH020 3ace0aHnus
npakTuka EBponeiickoro Cyna mo npasam 4ejioBeka

B Bepxosnsiii Cya Poccuiickoit denepanuun  noctynuian HeoduUIIMaIbHbIE
nepeBoibl octaHoByeHuit EBpornetickoro Cyza mo mpaBaM 4esoBeKa Io xKajnobam
No 31987/10 u 6 apyrux xanod «bodpenxko u opyzue npomue Poccuiickoi
®Deoepayuuy (Boineceno 14 uronsa 2018 r.), Ne 57477/14 u 4 npyrue KajaoOsl
«I'puzcopvesa u opyecue npomue Poccuiickoit Dedepayuuy (BHIHECEHO 28 HIOHS
2018 r.), 32503/10 u 7 npyrux xanod «Yepuvix u opyzue npomue Poccuiickoi
@Deoepayuuy (BoiHeceHo 20 centsOps 2018 r.), KOTOPHIMH OBLIO YCTaHOBJIECHO
HapymieHne mnyHkta | cratem 6 KonBeHuun B CBA3U C TEM, 4YTO
BHYTPUTOCYJIapCTBEHHBIE CyAbl HE YBEIOMUJIM 3asgBUTEIEH CBOCBPEMEHHO W
HaJJIeKamM o0pa3oM O CIYHIAHUSIX [0 TPaXJAHCKUM JejaM, CTOpOHaMu
KOTOPBIX OHU SIBJISUIUC.

B cghepe yeonoenvix u yzon06no-npoueccyanvnvix omuouieHui
npaso Ha HCU3HbL
npaktuka EBponeiickoro Cyaa no npaBam 4eji0oBeKa

B Bepxosubiii Cyn Poccuiickoit @enepanuy MOCTYNHI HEO(PUIMATBHBIN
nepeBo nocranosieHus Epornelickoro Cyza mo mnpaBaM yenoBeka 1o xanooe Ne
45013/05 «Anowiuna npomue Poccuiickoit @edepayuuy (BoiHeceHO 28 HOSOPS
2017 r.), KOTOpbIM OBUIO YCTAaHOBJIEHO HapylieHue ctaTbu 2 KoHBeHIIMM BBUAY
orcyTcTBUA 3(ddexkTuBHOrO paccienoBaHus 1o (axty yoOumiictBa Opara
3asIBUTEIIBHULIBI.

EBponeiickuii Cya mNOAYEpKHYJN, YTO TMpoleccyalbHOe 00s3aTeIbCTBO
rocyaapcTBa TpoBoauTh d(PdekTuBHOE paccieoBaHue MO (akTtaMm CcMepTH
SBIISIETCS. «OTAENSEMBIM» OT €ro MaTepUalbHO-TIPAaBOBOTO 0053aTeIbCTBA HE
yOuBath JroAeH (MyHKT 35 MOCTaHOBICHHUS).

[Ipu »TOM, paccienoBaHue sBIsETCS «I(P(HEKTUBHBIMY», €CIH TaKOBOE
SBIISICTCS. HE3aBUCHUMBIM, HAJUICKAIIMM, THIATEIbHBIM, OECIPUCTPACTHBIM,
OTKPBITHIM 1 ONEPATUBHBIM (IIYHKT 36 MOCTAHOBJIEHHUS).
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Cyn ycraHoBWJI, 4YTO «[HI]pecTyIIeHHE OBLJIO COBEPLIEHO B 3aKPbITOM
rOCy/lapCTBEHHOM YUYPEKIEHUH, U BCE J10KA3aTEIbCTBA ObUIM JOCTYIHBI BIACTSM.
BbIBO/IBI CyZ1€0HO-MENULIMHCKON 3KCIEPTU3bl TOCTABUIIM O]l COMHEHHE BEPCHUIO,
IPEJICTaBICHHYI0 paOOTHUKAMU BBITPE3BUTENS, U coyTaau ux. Hecmorps Ha
OTpaHUYEHHBIA KpPYT MOJ03PEBAEMBIX, NIABHBIA IOJ03PEBAEMBbIl ObLI BIEPBBIC
nonpouieH Toiapko B Mapte 2006 roga. Jlo Toro BpeMeHH B XOJ€ pacciieJOBaHUs
110 HEMOHSTHBIM NMPUYMHAM HE IPHUHUMAIOCh BO BHUMAHUE IPUCYTCTBHUE €0 U €r0
KOJUIeT 10 paboTe Ha MECTe MPECTYIUICHUS, XOTS A3TO JODKHO OBUIO OBITH
3apETUCTPUPOBAHO B Trpaduke ASKYPCTB W B IKypHAJIaX MaTPyJIUPOBAHUSI.
PaccnenoBanue B pa3HOE BpeMsl BeJIM ILIECTh pa3HBIX CJEAOBATENEH, U OHO
IIPUOCTAHABIMBAIOCHh TPHUHAALATH pa3. XOTS JBOE KIIIOUEBBIX CBUJACTENICH
IPU3HAIKCH B Jlauy€ JIOXKHBIX MOKa3aHUH, 0J00pEHHBIX PYKOBOACTBOM... PYBJI,
HUKAaKMX OOBMHEHMH B JSTOM OTHOLICHUM HE MociaeaoBago» (MyHKT 37
IIOCTAHOBJICHHUS).

EBponeiicknii Cyz npumien K BBIBOAY O TOM, YTO UMEJIO MECTO HAPYIICHHUE
ctatbu 2 KoHBeHMH (ITyHKT 38 OCTAaHOBJIECHUSA).

B BepxoBubiii Cyn Poccuiickoit denepanuu nocTynuia HEOoPUIUATbHBINA
nepeBo nocranosneHus Epornelickoro Cyza o mnpaBaM 4enoBeka 1o xanooe Ne
15980/12 «Macnoea npomue Poccuiickoii @edepayuuy (BoiHeceHO 14 (deBpans
2017r.), KOTOpbIM OBUIO YCTaHOBJIEHO HapylieHue crareid 2 u 3 KoHBeHuuu B UX
MaTEpPUaJIbHOM acIeKkTe U cTaTh 2 KOHBEHIIUM B €€ MPOLEeCCyalbHOM aCIeKTe.

3asBUTENb, B YACTHOCTH, YTBEPKAaJa, UTO €€ OpaT, HaxoIiCh B OTACIICHUU
nomuuuu byrypycnana, ctan skepTBoi OecuUelIOBEYHOr0 OOpallleHusi CO CTOPOHBI
COTPYIHHMKOB TOJMUIMU U YTO JIEWCTBHS MOCIEIHUX NPUBEIN K cMepTU JIamosa.
Ona Tarkke YTBEpXKJala, YTO COTPYAHUKH IOJIMLUU JAHHOTO OTAEJICHUS HE
OPEeIIPUHSIIA BCEX HEOOXOIMMBIX MEp IO 3allluTe *U3HU ee Opata. OHa, B TOM
quCIIe, YKa3blBaja Ha TO, 4TO JI. B TEYEHUE HECKOJIBKMX 4acOB B arOHU3HUPYIOIIEM
COCTOSIHUM HaXOAWJICS B BECTHUOIOJE OTIEICHMSI MOJUIUH, HO MEAMIIMHCKAs
MIOMOILlb €MY CBOEBPEMEHHO OKa3aHa He Oblla. 3asBUTENb TAKXKE KaJOBajlach Ha
TO, 4YTO paccileOBaHUE OOCTOSTENbCTB OECUeIOBEYHOro OOpalleHuss 10
OTHOUIEHUIO K ee OpaTy u ero rubenu He ObUI10 3hdexkTuBHBIM. B 3T0# CcBsi3M OHa
ccbutanach Ha cratbd 2, 3 U 13 KonBenuun. Cyn mocyuTal, 4TO B JAHHOM JEJie
3Ta 4acTh kajnoObl, Kak OHa Obula cHopMylTUpoBaHa 3asgBUTENIEM, JOJKHA OBITh
paccMOTpEHA JIMIIb B KOHTEKCTE cTarei 2 u 3 KoHBeHIMH.

Cyn, paccMaTpuBas BOIIPOC O CTaTyCE «KEPTBbD», UMEIOLIUMCS y 3asBUTEIIA,
HAIIOMHWJI, YTO PELICHUE WIM Mepa, IPUHATHIE B MOJb3Y 3asIBUTENS, B IPUHLIUIIE
JIOCTATOYHBI, YTOOBI JHUILUTh €0 CTaTyca KePTBbD», TOJBKO €CIIU HAllMOHAJIBHBIC
OpraHbl BIACTH MPHU3HAIU, SIBHBIM 00pa30M WK MO CyTH, HapyueHue KonBeHuun
¥ KOMITEHCUPOBAJIH 3asBUTEIIO MPUIMHEHHBIN yIIepO (MyHKT 59 mocTaHOBIEHUS).

EBpomnetickuii Cyn o6paTuin BHUMaHUE Ha TO, YTO eMy «TpelyeTcs, ¢ OJHOU
CTOPOHBI, MPOBEPUTH, CYIIECTBYET JIU (DaKT MPU3HAHUSA CO CTOPOHBI BIACTEH, XOTS
OBl MO CyTH, HapyUIeHHs OJHOIO W3 IpaB, 3akperuieHHbIX B KoHBeHuuu, u,



48

JPYroM CTOPOHBI, TOCTATOYHA JIM KOMIIEHCAlUs 3a JaHHOoe HapyueHue. Cyn yxe
HEOJHOKPATHO OTMEYal, 4YTO CTaTyC >KEPTBbl B OTHOIIEHUU 3asBUTEIS MOMKET
3aBUCETh OT pa3Mepa KOMIIEHCAllMW, MPUCYKICHHON HAa HAlMOHAJIIBHOM YPOBHE,
no neny, kotopoe pazoupaercs B Cyne... CyZ MOXKET OXOTHO COIJIACUTHCS C TEM,
YTO NPUCYXKACHHAs rOCYJapCTBOM CyMMa, IyCThb U HUXKE TOM, KOTOPYIO OOBIYHO
npucyxnaaer Cya, He sBIseTcS Hepa3yMHOM.... UTOOBI JaTh OLIEHKY pa3yMHOCTH
pa3Mepa KOMIICHCALMH, NPUCYKICHHOM Ha HAlIMOHAJIbHOM YpoBHE, CyJ JOJDKEH,
IpUHUMasi BO BHHMAaHHE BCE€ HUMEIOIIMECS B €ro pPacHopsHKEHUU MaTepHalbl,
YCTaHOBUTh, KaKyl0 CyMMYy HNpHUCYIuJ Obl OH caM B TaKOW K€ CHUTyaluu 3a
onucanHble HapymeHuss KonpeHmm» (IMyHKT 6 1110CTaHOBIEHUS).

Obpamasicb k obcrosTenscTBaM Jena, Cya OTMETHI, 4TO «...00JacTHOM
Cyll, mpu3HaB HapyuieHue ctateit 2 u 3 KonuBenuuu, npucyaui 3asBuremnto 4 370
€BpO B KayecTBE KOMIIEHcalMu MopanbHoro Bpena. [Espomeiickuii] Cyn
MOAYEPKHYJI, YTO JaHHas cyMma cocTaBiiieT npuMepHo 10% oT Toil cymMBl,
KoTOopyto oObryHO mpucyxaaeT Cyn mo cxoxum jaenam u3 Poccum.... [Blo Bcex
stux gemax’’ Cynx mpucyamn sassuternsim 60 000 eBpo B Ka4ecTBe KOMIICHCALIHH
HEMMYIleCTBEHHOro Bpena). Cymma, NPUCYKICHHAs 3asSBUTENIO... OOJACTHBIM
CyIOM, TakuM o00pa3oM, SIBHO HecOpasMe€pHa CyMMaM, MPHUCYKIAEMbIM B
COOTBETCTBHH C MpeueaeHTHON npakTukoil Cyna (MyHKT 62 MOCTaHOBJICHHUS).

Cya mpuiien K BbIBOAY O TOM, OJHOTO JAHHOTO OOCTOSITENIbCTBA YK€
JIOCTaTOYHO, YTOOBI CJENaTh BBIBOJ O COXPAaHEHHHM 3a 3asgBUTEJIEM CTaTyca
«OKepTBBD» B 3HaueHUM cTaThbu 34 KouBeHnuu. Takum oOpazoM, Cya OTKIOHSET
noBoAbl Biactelt (myHKT 63 moCTaHOBJICHUSA).

Cyn HanmomMHUJ, YTO CTaThsl 2 SBIAETCS OJHOM W3 TJABHBIX CTaTei
KoHBEHIIMM, B OTHOLIEHUMM KOTOPOW HE JOMYCKAEeTCS OTCTYIUIEHHE B MHPHOE
BpeMs B nopsiike cratbu 15 KouBenmuu. Cya momuepkuBaeTt, uTo nepBas ¢pasza
ctatbu 2 Bo3naraer Ha JloroBapuBatromuecss l'ocynapctBa HE  TOJBKO
0053aTEILCTBO BO3JIEPKUBATHCA OT YMBIIUICHHOTO NPUYUHEHUS CMEPTU WM
MPUMEHEHUS CUIIbI, HECOPAa3MEPHOIl LIEJISIM, YKA3aHHBIM B MOJIMYHKTAX «@» — «C»
BTOPOTO MyHKTA JaHHOW CTaThbU, HO W MNPUHUMATh HEOOXOJMMBIE MEpPBI JJIs
3aIIUThl  JKU3HU JIMI, HAXOJAIIUXCS TOJ WX HOPUCAUKIUMEH (MyHKT 67
MOCTAHOBJICHHUS ).

ITo muenuto EBpomneiickoro Cyna, 3TH 00s3aTelbCTBa OCOOEHHO Ba)KHBI B
cilly4ae C 3a/Iep’KaHHbIMHU JIMIAMHU, KOTOpPbIE, TaKUM O00pa3oM, HAXOASTCS MOA
MOJIHBIM KOHTPOJIEM BJacTeil: MpUHMMAas BO BHUMAaHUE YSI3BUMOCTb 3THUX JIMII,
BJIACTH JOJDKHBI MX 3amuiuath. B atoit cBsizu, Cyn moayepKkHys, paccMaTpuBas

* Cwm, HarpuMmep, nocranosienne Eppomneiickoro Cyma ot 16 despans 2016 roma mo nmemy
«/lanaxoe npomue Poccuiickoit @edepayuuy (Dalakov c. Russie), xxano6a Ne 35152/09, nmyHKT
94, nocranosnenne Epponetickoro Cyna ot 9 ¢espans 2016 rona o neny «Haszvipoea u opyzue
npomue Poccuiickou ®@edepauuu» (Nazyrova et autres c. Russie), xamo0br NeNe 21126/09,
63620/09, 64811/09, 32965/10 u 64270/11, nynkt 179, u mocranoBnenue EBpomneiickoro Cyna
or 9 deppans 2016 toma mo geny «Xauykaeevt npomue Poccuiickoii @Dedepayuuy
(Khachukayevy c. Russie), sxamo6a Ne 34576/08, myHkT 85.
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cratbt0 3 KoHBeHIMH, 4YTO B COOTBETCTBYIOUIEM CHTyaluuu Ha l'oCynapcTBoO
BO3Jaraercsi OOA3aHHOCTh IPENOCTABUTH YOEIUTEIbHOE OOBSCHEHUE NPUYUH
HOJyYEHUSI TPAaBM JIMIIOM, KOTOPOE MOMEIIEHO IMOJ CTPaXy WJIM HMHBIM 00pa3oM
OTPaHUYEHO B CBOOOJE; 3Ta 0053aTENbCTBO SBIAETCA 00Jiee CTPOrMM B Ciyyae
CMEPTH YeJIOBEKA MOoJI cTpaxei. ... Eciu nogodHoe o0bsicHeHHe oTcyTcTBYET, Cya
BIIpABE  CHENaTh  ONPEIEICHHBbIE  BBIBOJBI,  KOTOpPbIE  MOTYT  OBITh
HEOIAaronpUsITHBIMU JIJIS1 TOCYJapCTBA-OTBETUMKA (ITYHKT 68 MOCTAHOBJICHHS).

Yro KacaeTcs JHILI, 3aJ€PKAHHBIX WM MOMEIICHHBIX MOJ CTPaXy U, TAaKUM
o0pa3oM, 3aBUCHUMBIX OT Biacteil, To EBpomeiickuii Cyn mpusHal Hajauuue y
BJAcTei OOS3aHHOCTU MO OXpaHE 370POBbS ITHUX JIMI, BKIIOYas OKa3aHUE UM
MEAMIIMHCKONW MOMOIIM, €CJIM 3TOro TpeOyeT COCTOSHUE 370pPOBbSl UEIOBEKA, BO
n30eXaHue CMEPTEIbHOTO UCX0/a (MMyHKT 69 MOCTaHOBIICHUS).

Cyn ykasan, 4To OH JOJDKEH CaMbIM THIATEIBHBIM 00pa3oM MOAXOAUTH K
OLIEHKE JOBOJOB JKal00bl, €CIIM PeYb HAET O MPEANOIaraéMblX HapyIICHUSIX
crarei 2 u 3 KouBeHuuu.... B ciydae ecnu paHHbIE YTBEpKICHHS OBLIN
IPEeIMETOM YTOJIOBHOTO pa30MpaTesnbCcTBa B HAIIMOHAIBHBIX CyAaX, HY’KHO UMETh
B BHUJY, YTO YIOJOBHAs OTBETCTBEHHOCTb OTJIMYAETCS OT OTBETCTBEHHOCTH
rocyJ1apcTBa-oTBeTuuKa, npeaycmorpeHHor Konsennumen. Kommerenuumsa Cyna
pacnpocTpaHseTcsl JUIIb Ha BOIIPOC 00 OTBETCTBEHHOCTH IOCYyAapCTBa-OTBETUHKA.
OTOT BONPOC TECHO CBS3aH C MOJOXKEHUSIMH KOHBEHUMH, KOTOpPBIE IOJIKHBI
TOJIKOBAThCSl C TOUKH 3peHUs mpeamera v neneid KoHBeHIMHU, a Takke ¢ y4eToM
COOTBETCTBYIOIIUX HOPM M TPHUHIMIIOB MEXKIyHapoAHOro rmpasa. Henb3s
CMENIMBAaTh OTBETCTBEHHOCTh T'OCYAApCTBA B CBSA3M C JCUCTBUSIMU €r0 OPraHoB,
areHTOB WM  JOJDKHOCTHBIX JIMIL M BONPOCHl  HAIlMOHAJIBHOTO IIpaBa,
PETYIMPYIOIIEr0 HWHAMBUAYAJIbHYI0 OTBETCTBEHHOCTH B paMKax YIOJIOBHOTO
paBa, KOTopas SBJISIETCS NPEIMETOM PAacCMOTPEHHs HAlMOHAJIBHBIX CYIOB. B
3agauy Cyna He BXOAMT BBIHECEHHE OOBHHMTENBHBIX WM OIpaBAaTEIbHBIX
IPUTOBOPOB B CMBICIIE YTOJIOBHOTO TpaBa (MMyHKT 70 MOCTaHOBJIEHNUS).

Cya oTMeTws, 4yTO NPUTOBOPOM PAOHHOIO CyJa YCTaHOBIJIEHO, 4TO [[.
MPEBBICHJI CBOM MOJHOMOYHUS U COBEPIUWI JEHCTBUS, KOTOPHIMH ObUT MPUYMHEH
Bpell 310poBbI0 JI. O061acTHOM CyJl, paccMaTpuBasi TPKJIAHCKUM UCK 3asiBUTEIIA,
NpU3HAJ, YTO COTPYAHUKH OTIECICHHUS TOJULMM HE BBINOJHUIM CBOU
JOJKHOCTHBIE 00SI3aHHOCTH, KOTOPbBIE JTOJKHBI OBLITU BBIITOJIHUTD B CJIOKUBIIHUXCS
YCIIOBUSIX, B YAacCTHOCTH, HE OKazaidu JI. MEIUUUHCKYI0 Tnomollb (myHKT 71
MOCTAHOBJICHHUS ).

Cya Takxe moJYepKHYJI, 4YTO 00JIACTHOM CyJ MPU3HAI HapylIeHUe cTtaTten 2
u 3 KoHBEHIMM KaK B MaTE€pUaJIbHOM, TaK W B IPOIECCYATbHOM acHEeKTaXx,
MOCKOJIbKY BJIACTU HE OOBSICHWIM MPUYUHBI TPaBM, MOBJIEKIIUX cMepTh JI. Cyn
MOCYUTAJI, YTO JAHHbIE BBIBOJIBI MOATBEPKAAIOT TOT (DAaKT, YTO BJIACTH MPU3HAIU
OecuesnoBeyHOE OOpaleHue, JOMyIEHHOE 0 OTHOLIEHUIO K JI., U ero rudesb Kak
HapyweHnue crareid 2 u 3 Korusenuuu. Cyay ocTtanoch onpeeianTb, IPea0CTaBUIN
JM BJIACTH 3asBUTENIO CHPaBEUIMBYI0 M JOCTATOYHYIO KOMIIEHCALMIO 32
HapylIeHUe cTaTel 2 U 3 U BBINOJHWIM JU OHU 00513aTeIbCTBA, MaTEPUAIIbHBIE U
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npolieccyanbHble, BBITEKaOIIUe U3 JaHHBIX crared KouBeHmmu (myHKT 72
MOCTAHOBIICHHUS ).

Urto kacaercs kommneHcauuu, Cya TMOBTOPWUII CBOU BBIBOJBI, COTJIACHO
KOTOPBIM JaHHasi KOMIIEHCalUsl OblIa HEOCTATOYHOM (ITYHKT 73 MOCTAaHOBJICHHUS).

OTHOCHUTENIBHO BBIBOJOB HAIlMOHAJIBHBIX CYAOB 00 OTBETCTBEHHOCTH [I. B
CBSI3U C OECUENOBEYHBIM OOpaIIeHHEeM MO OTHOIICHHIO K JI. U OTBETCTBEHHOCTH
BJIACTEH B CBA3M C HEOKA3aHHWEM MOTEpIEBIIEMY MEIWLIMUHCKOW MOMOLIM U €ro
rubenpio Cya ykaszal, 9YTO OH HE BHJIWUT HUKAKUX OCHOBAaHHWM JJIi OTKJIOHEHUS
BBIBOJIOB HAIIMOHAJIBHBIX CYJI0B.- B 3TOM cBsA3M, Cyn NpHU3HAET HApYyILIEHUE CTaTen
2 u 3 KoHBeHIIMM B X MaTEpUATBLHOM acrekTe (MyHKT 74 MOCTaHOBJIEHUS).

Yro kacaercsa BonpocoB 3pGeKTUBHOTO paccienoBanusi, To Cya HalOMHUJ,
4yTO OOSA3aHHOCTH 3allMIATh TPABO HA JKU3Hb, 3aKpeIJICHHass B CTaTbe 2
[KoHBeHIMM], B COBOKYMHOCTH C OOHmMM 0053aTEIBCTBOM TOCYIapCTBa,
BbITEKaOIMM U3 ctarbl | KouBeHnuu, coOmogaTh mpaBa U CBOOOJBI,
3akperieHHbie B KonBeHuu, Tpedyet npoeaeHus 3 PeKTUBHOTO 0(PUIIHATIBHOTO
paccieoBaHMsl B Cllyd4ae, €CJIM NPUMEHEHHE CWIbl, B  YacCTHOCTH,
MPEACTaBUTEISIMU TOCYJapCTBa, MPUBEIO K rubenu jauua.... PaBHbIM o0Opazom,
ecind JUI0 OOOCHOBAaHHO YTBEPXKAAET, YTO, HAXOAACh TMOJ KOHTPOJIEM
COTPYIHHUKOB TIOJULUMKA WM HHBIX CIYyXO0, CBSI3aHHBIX C BJACTSIMH, OHO
IIOABEPIVIOCh HE3aKOHHOMY HACWIMIO B HapymeHue cratbu 3 KonBeHmmu, 310
Takxke Tpedyet npoeaeHus 3pHEKTUBHOTO OUIIUAIBHOTO pacciieIoBaHUs (ITyHKT
78 MOCTaHOBIICHHUS).

B cayuae, npopoimkun EBponerickuit Cyg, eciu, HaXOAsCh MO KOHTPOJIEM
MpEACTABUTENIEH TOCyJapCTBa, JHUILIO CKOHYAJIOCh IMPU  MOJO03PUTEIBHBIX
OOCTOSITEILCTBAX, TO KOMIIETCHTHBbIC  HAIMOHAIbHBICE  OpPTaHbl  JOJKHBI
NOJIBEPTHYTh pacCCieJOBaHHE TAaKOro HMHIMIEHTa 0cOo00 TIIATENbHON OLEHKE U
KOHTPOJIIO (ITYHKT 79 MOCTAaHOBJICHHS).

[To muenuto EBponeiickoro Cyna, moastue 3QpGheKTUBHOCTH TPEOYET, YTOOBI
BJIACTU MPEANPUHSIIN BCE Pa3yMHbIE MEPbI, UMEIOLIUECS B UX PACHOPSIKEHUU, IS
MOJIYYEHUS TOKA3aTeJbCTB MO ey, BKJIIOYas, TOMUMO MPOYEro, CBUAECTEIbCKUE
MOKa3aHMsl, Pe3yJIbTaThl FKCIIEPTU3 U, B CIIy4yae HEOOXOUMOCTH, BCKPHITHE TPyIIa,
KOTOpble Obl OOeCnednsid TOJHYI0 M TOYHYIO (DUKCALUI0O TOBPEXKICHUU U
OOBEKTHUBHBIM aHATU3 KIMHUYECKUX JAHHBIX, BKJIIOUYAs YCTAHOBJICHUE MPUYHHBI
cmeptd. JIr00OW HENOCTAaTOK paccieoBaHusl, MOAPHIBAIOIIUA BO3MOXHOCTh
YCTAHOBJICHUsI TPUYMH CMEPTHU M BUHOBHBIX JIMII, MOXKET MPUBECTH K KOHCTATaIlUU
Cynom HapyiieHus: 3Toil HopMbl (TyHKT 80 MOCTaHOBJICHUSA).

[TpuueMm, 00s13aTeNBCTBO MPOBECTH pacciieZlOBaHKe, BBITEKAIOIIEe U3 cTaTen
2 u 3 KoHBeHIMHU, TPEACTABISIET COOON 00s3aTENBCTBO MPUHATH MEPHI, a HE
MOJYYUTh pe3ysibTar. PaccieqoBaHue OMKHO BECTU K YCTAHOBJICHUIO BUHOBHBIX
JIUIT] ¥, B CIIydae HeOOXOAMMOCTH, K X HaKa3aHMIO... TakuM 00pa3oM, CTaThs 2 HE
rapaHTUpyeT MpPaBO Ha TO, YTO TPEThE JIMLO OyAeT MpecieAoBaThCs WM Oyaer
HAaKa3aHO 3a COBEpIICHHE yrojaoBHOro mnpectymieHus. Crategs 2 He
MO/IPa3yMEBAET, YTO TPEThHU JIUIIA OYyT MPECIeIOBaThCs UM OyAyT HaKa3aHbl 3a
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yTOJOBHO-HAKa3yeMoe JIesIHUE... WM 4YTO B pe3yJbTaTe TaKoe IpEcielOBaHUe
3aKOHUYUTCS OOBUHHUTENIbHBIM TMPUTOBOPOM M  HA3HAUYCHHEM KOHKPETHOTO
Haka3aHus. CyJl OCTaBIsieT BO3MOKHOCTh BBIOOpA CaHKIIMU IO OTHOUIEHUIO K
MPEACTaBUTENSIM TOCYJapCTBa, OOBHUHSIEMBbIM B YOWIICTBE, 3a HAI[MOHAJIBHBIMU
CyllaMH, OCTaBjssi 3a coOOW TIpaBO KOHTPOJII WM BMEMIATEILCTBA JIUIIH B
CUTYyalsIX, KOTJAa MEXKIY TSHKECThIO MPABOHAPYIICHHS M BHIOPAHHON CaHKIIHCH
CYILIECTBYET SIBHAsI HECOPA3MEPHOCThH (MYHKT 81 MOCTaHOBIICHHUS).

3agaya Cyna CcOCTOMT B NIPOBEPKE, C YUYETOM BCEro pa30oupaTeibCTBa B
11€JI0M, TIPOBENIM JIU M B KAaKOW CTEIEHH TOCYJApPCTBEHHBIC OPTaHbI TIIATEIHHOE
paccienoBanue, KOTopoe TpeOyeTcsi Ha ocHOBaHUM CTaThMl 2 KOHBEHIMM (ITyHKT
82 MOCTaHOBJICHHS]).

Urto kacaeTcsi JOMKHOCTHBIX JIMII, OTBETCTBEHHBIX 3a paccieIoBaHUE JIeNa,
TO, Kak otMeTus1 EBponetickuii Cyn, mnpuHIun 3Qp¢GeKTUBHOCTU, TPEKIE BCETO,
TpeOyeT, 4TOObl OTBETCTBEHHBIE 3a MPOBEJICHHUE CIIEJCTBUSA ObLUTH HE3aBUCUMBI OT
JIOJDKHOCTHBIX JIMI, KOTOPhIE MOTYT OBITh 3aMellaHbl B THOENW JIMIA: OHU HE
JIOJDKHBI, C OJIHOM CTOPOHBI, TOJUYUHSATHCA YKa3aHHBIM COTPYJIHUKAM C TOYKHU
3peHUs MEePaAPXHH WIA CYOOpIWHAIINH, a, C JPYTOW CTOPOHBI, OHH JODKHBI OBITH
HE3aBUCUMBI Ha MPaKTHKE (TTYHKT 83 TOCTaHOBIICHU).

OTHOCHUTENBHO paccienoBanus aena o rudenu JI. Cyq oTMETHI ciaeayroliee:
HAIlMOHAIBHBIC CY/bI, TIPU3HAB, YTO OOCTOATEIBCTBA CMEPTH ITOTEPIICBIIECTO HE
OBLTM BBISICHEHBI..., yKa3alld CJACACTBEHHBIM OpraHaM Ha HEO0OXOIUMOCTh
MPOJOIKUTh pacCieOBaHUE C IEIbI0 YCTAHOBJICHUS JIMIA, COBEPIIHUBIIETO
MpecTyIUieHue, KOTOpO€ TMOBJIEKIO 3a coboit rtubenp JI. (myHkT 84
MOCTAHOBIICHUS ).

Cyn Taxke oOpaTwyi BHUMaHh€ Ha TO, UYTO HAIMOHAIBHBIC CY/IbI
HEOJHOKPATHO KOHCTATUPOBAIM BO3MOXHOCTHh MPOJOJDKEHUS paccleoBaHus,
KaCarolIerocss HAaCWJIMsS, KOTOpPOE IOBIEKIO 3a COOO0W Tubenb MOTEPIEBIIETO
(yHKT 85 mOCTaHOBIEHUS).

Uro Kkacaercs apryMeHTa 3asBUTEIS O TOM, 4YTO CIIeOBaTENb
CrneacTBEHHOTO KOMHTETa HE ObIT He3aBUCHMBIM, TO Cya OTMEYaeT, 4TO OH
MOPYYHJI TIPOBEJICHUE ONEPATHBHO-PO3BICKHBIX MEPOIPHUATHI, HAMPABICHHBIX Ha
YCTAaHOBJICHHEC BWHOBHBIX JIMI, JOJDKHOCTHBIM JIMIIAM TOTO K€ OTACICHUS
oMLK (TTYHKT 87 IMTOCTAaHOBJICHHS ).

Cynay yXke IpHUXOIWIOCh BBICKA3bIBATHCS O MOAOOHOM acCIeKTe MPUHIIHAIIA
HE3aBUCUMOCTH pacciieioBadusi. C y4yeToM TOTO, 4TO ClieJloBaTellb 00paTHiCs K
COTPYJIHHUKAM OTICIICHUS TTOJHMIINK JUTSl IOPYICHUS UM ITPOBEACHUS MEPOTPHITHIMA
M0 pPAacClIeIOBAaHUIO JieNla, COTPYAHUKH TIOJNUIIMU, IO CYTH, OBUIM O0O0s3aHbI
coOupaTh OKa3aTeJIbCTBA MMPOTUB CBOMX KOJUIET U JaKe MPOTUB camux ceds. Cyn
yKa3bIBaeT, UTO TakKas CHUTyaluss HE COOTBETCTBYET KPHUTEPHUIO HE3aBHCHUMOCTU
paccienoBanus, kak oH chopmyiaupoBad B npaktuke Cyna. Cyn Takxke n1o0aBui,
yTto CneACTBEHHBII KOMUTET B KOHIIE KOHIIOB TPHU3HAI OTy CHUTYyaIuio
HEY/IOBJIETBOPUTEIILHONH, TaK Kak B HMTOre OH Tmepejal  Jeno B
CHEeUaT3UPOBAHHBIN CIIEICTBEHHBIN OT/IEN U MOPYUYUII TPOBEICHHUE ONEPATUBHO-
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PO3BICKHBIX MEPONPUITHI COTPYIHUKAM TMOJIUIMU APYyroro noxapasneneHus MBJ]
(TyHKT 88 MOCTaHOBJICHUS).

Uro kacaercs THIATENBHOCTU paccienoBanus, To Cyl pa3fenusl BbIBOJbI
HAIlMOHAIBHBIX CY/IOB, KOTOpbIE€ CHCTEMAaTHYECKH MPU3HABAIM HE3aKOHHBIMU
MOCTAHOBJICHUS O PUOCTAHOBIICHUH CIIECTBUA MO €Ty, MOTUBUPYS 3TO TEM, UTO
JaNbHEMIIee paccieOBAHUE HMMEJIO IIAHChl Ha YCIEeX W 4YTO HYXHO OBLIO
IPOBECTH HEKOTOpPbIE CIEACTBEHHbIE AceicTBUA. Cya Takke OTMEYaeT, 4YTO
CrneacTBEHHBI KOMUTET MpUIIEN K TEM XK€ BbhIBojgaM. Ha ocHOBaHMM aHanm3a,
IIPOBEICHHOIO0 HAIMOHAJIBHBIMA OpraHaMd BIJIACTH, M C YYE€TOM TOIO, YTO
paccienoBaHue, O BCE BUIMMOCTH, TaK U He ObUTO 3aBepieHo, Cya mpu[men] k
BBIBOJly, YTO pacciieJoBaHHE OOCTOSTENbCTB rudenu JI. He ObLIO TIIATEIbHBIM
(myHKT 89 mocTaHOBIECHUS).

OTHOCHUTENIBHO J10BOJA 3asBUTEIS O HECOPa3MEPHOCTH HAa3HAYEHHOIO
HaKa3aHUsg M TsDKECTH coBepuieHHoro pnesHust Cyxa ykaszan, uyto [I. Obul
OPUTOBOPEH K TPEM TOAaM pealbHOr0 JHIIEHUs CBOOOIBI (IMyHKT 92
noctaHoBieHus). Cyq Takke OTMETHJI, YTO HAlMOHAJIBHBIA CY] JOMOJHUTEIBHO
IPUMEHWI MEpPY HaKa3aHMs, 3aKJIIOYAIONIYIOCS B 3alpeTe 3aHUMATh JIOJKHOCTH B
opraHax MOJHUIMHM, YTO VYCWIWIO cAepxkuBawommii 3pdext (myHkT 93
MOCTAHOBJICHUS ).

C yuerom Bcex obOcrosaTenscTB aena Cya MOCYUTaN, YTO B JTAHHOM JENe
OTCYTCTBYET SIBHAasi HECOpPAa3MEPHOCTbh MEXIY TSHKECThIO  COBEPIIEHHOTO
paBOHAPYIIEHUS] W Ha3HAYECHHbIM Haka3zaHueM. Hakonen, Cyn oTMeyaeT, 4dTo
paccieioBaHue, TPOBEICHHOE Ha HAIMOHAILHOM YpPOBHE, MO3BOJIMIIO YCTAHOBUTH
00CTOATENBCTBA, MPU KOTOPHIX OBLIO COBEPIIEHO OecueraoBeyHOe oOpalleHue, U
BUHOBHOE B 3TOM Juuo. Cyx Takxke IOAYEPKHUBAET, YTO C YYETOM TSKECTH
TEJICCHBIX MOBPEXKICHUM, MPUYNHEHHBIX JI., HAIMOHATBHBIN CYJ KBATHU(PUITUPOBAI
JEUCTBHUS COTPYAHUKA NOJMUMU [/, KaK NPEBBILICHUE IIOJHOMOYHUM, TO €CTh
npecTyIuieHue, npeaycMoTpeHHoe cratbet 286 YK PO  (mynkter 94-95
MOCTAHOBIICHUS ).

Cya npumen K BbIBOAY O TOM, YTO pacclefoBaHUE, Kacaroleecs
OecuenoBeYHOro oOpalleHusi, ObIIO MPOBEAEHO B CPOK M MPHUBEJO K OCYKICHHUIO
BUHOBHOTO JIMIIA, YTO COOTBETCTBYET KaK HAI[MOHAJIBHOMY IpPaBy, TaK U MPAKTUKE
Cyna (myHKT 96 IOCTaHOBJICHUS).

B Bepxosubiii Cyn Poccuiickoii denepaiuu nocTynuin Heo(QUIIMATIbHbBIE
nepeBo/ibl moctaHoBiieHnt EBponelickoro Cyna mo mpaBaM 4ejioBeka 1o xanodam
Ne 29729/09 «Xaupynnuna npomue Poccuiickoui @Pedepauuuy» (BoiHeceHo 19
nexadpst 2017 1.) u Ne 74282/11 «Xoowkesuu npomue Poccuiickoiu @edepayuuy
(BeiHECEHO 28 aBrycra 2018 r.), KOTOpBIMU OBUTO YCTAaHOBIEHO, B TOM YHCIIE,
HapymieHue cratbed 2 u 3 KoHBEHIMU ¢ TOYKU 3pEHUS MATepUATBHOTO /WU
IPOLIECCYATBHOTO ACTIEKTOB.
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B Bepxosubiit Cyn Poccuiickoit @enepaiiud MOCTYNUII HEO(PUIIUATBHBIN
nepeBoj nocranoieHus EBpornerickoro Cyja o npaBam 4esioBeka 1o xanode No
43664/16 «llImenesa npomue Poccuiickoir @edepayuuy (BbiHECEHO 28 HOSOPS
2017 r.), KOTOPBIM OBUIO YCTAHOBJICHO HapylleHHe cTaThi 2 KOHBEHIIMU B CBSI3U
CO CMEPThIO ChIHA 3asBUTEIBHUIIBI B PE3YyJbTAaTe TEJIECCHBIX MOBPEKICHUMH,
MPUYMHEHHBIX €My BO BpEMs HaXOXIEHUS IO, KOHTPOJEM COTPYIHHUKOB
MWJIMLIMY, HapylieHue ctatbi 2 KOHBEHIIUM B CBSI3U C HEMPOBEACHUEM BIIACTSIMU
b (HEeKTUBHOTO paccieoBaHus 10 (aKTy CMEpPTH ChIHA 3asSBUTCIBHHIBI U
HapyuieHue cratbl 3 KOHBEHIIMM B CBS3M C TE€M, YTO CbIH 3aABUTEIbHUIIBI
MOABEPrajicsl MbITKaM BO BPEMSI €r0 COJep KaHus MO/ CTpakell B MUJIULINH.

3anpem nvlMoK, UHO20 HeOONYCMUMO20 00PALeHUs.
npakTuka Komurera mo npaBam yesioBeka

CooOpaxennss Komurera o npaBam uenoBeka oT 15 mapra 2019 r. no
neny Braoumup UYepnes npomue Poccutickoti ®edepayuu (cooOieHue Ne
2322/2013).

Tema coobwenus. xecTokoe u OecyenoBeyHoe oOpaiieHue; 3¢h(pexTuBHOE
CPEACTBO MPABOBOM 3aILIUTHI.

Bonpocwel cywyecmsea:  xectokoe U OecyenoBedyHOe — OOpalleHUE;
3¢ (heKTUBHOE CPEICTBO MPABOBOM 3aIIMTHI.

IIpasoBbie mno3uuum Komurera: Komurer ccputaetcss Ha NOyHKT 4
OCHOBHBIX NPHUHLMIOB IPUMEHEHUS CWIBI W  OTHECTPEIBHOTO  OpYKHS
MODKHOCTHBIME JIMIAMH 110 MOMNCPIKAHMIO mpaBomopsiaka (1990 roma)™, B
KOTOPOM TOBOPUTCS, YTO JOJDKHOCTHBIE JIMIA IO MOAJEPKAHUIO IPABONOPSAIKA
OpU BBIOJHEHUHM MMM CBOMX OOS3aHHOCTEH, HACKOJIBKO 3TO BO3MOXHO,
WCITOJIB3YIOT HEHACWIIBCTBEHHBIE CPENCTBA 1O BBIHYKICHHOI'O IPUMEHEHUS CHIIBI.
Ecnyu npuMeHEHHE CUJIbl WM OTHECTPEIBHOIO OPYXHUS JAOJDKHOCTHBIMHU JIMIIAMH
N0 TOAJEPKAHUIO TPABOMOPSIIKA MPUBOAUT K PAHEHUI0 WA CMEPTH, OHU
HEMEJUIEHHO COOOIIaloT 00 3TOM BBIMIECTOSLIEMY HAYaJIbCTBY (IIYHKT 6).
[IpaBuTenscTBa 00€ECTIEUMBAIOT, YTOOBI MPOU3BOJIBHOE WJIM 3J0OHAMEPEHHOE
NPUMEHEHUE CHUJIbI WJIM OTHECTPEIBbHOTO OPYXKHUS AOKHOCTHBIMHU JIMLIAMH TI0
NOJAJIEP)KAHUIO TMPABOIOPSIIKA KapaJlloCh B COOTBETCTBUM C HMX 3aKOHOM Kak
yroioBHoe npectymieHue (myHkT 7) (myHkT 12.2 CooOpaxkeHuid).

Komurer ccbutaercss Ha CBOIO TPABOBYIO NPAKTUKY, B COOTBETCTBUH C
KOTOPOM HENPHUHITHE TOCYJapCTBOM-YYaCTHUKOM MEp II0 PacCiaeJOBaHUIO
YTBEPXKACHUM 00 HMMEBIIMX MECTO HapyUIEHHsIX MOXET caMo 1o cede M Kak
TAKOBOE PACCMATPUBATBCS B KAUECTBE OTAEIbHOrO Hapymenus Ilakra®. Komurer

> Pexcum poctyna: https://www.un.org/ru/documents/decl_conv/conventions/firearms.shtml

® Cwm. 3ameuanue 06IErO nopsiaka Komurera Ne 20 (1992) o 3ampemnieHWH TBHITOK WITH
KECTOKOT0, OECYETOBEYHOTO WIM YHHIKAIOIIEro JOCTOMHCTBO OOpAaIeHUsI U HaKa3aHHs, MyHKT
14; u ero 3ameuanue obmero mopsimka Ne 31 (2004) o xapakTepe OOIIET0 HOPUIUIECKOTO
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noATBepKAaeT, uTo [[akT He mpenocTaBiIsieT OTACIbHBIM JHUIaM MpaBa TpeOOBaTh
OT rOCYAapCTBA-yYACTHHKA YTOJOBHOIO IIPECIeNOBaHHUs APYroro auma’ . OH, TeM
HE MEHee, CUMTaeT, YTO TOCYJapCTBO-yYaCTHUK 0053aHO  IPOBECTU
HE3aMeIJIuTeIbHOe,  OeClpUCTpacTHOE W TINATEIbHOE  pacclieJOBaHUE
IpeanoiaraéMbIX HapylICHUH TMpaB dYeloBeKa, OOECHeuuTh MpecieoBaHue
M0JI03PEBACMBIX JIMI M HaKa3aHUE TE€X, KTO HECET OTBETCTBEHHOCTD 3a MOJA00HbBIE
HAPYIICHHS ", a TAKKE MPEJOCTABHTH BO3MEIICHHE B APYrHX (HOpMax, BKIIOUAs
KoMrencarmio”” (myHkT 12.3 CoobpaxeHwuii).

Ounenka Komurerom d¢akruyeckux o0crosTeabcTB aeaa: Komwurer
IPUHUMAET K CBEACHUIO YTBEPKICHHE aBTOPAa O TOM, YTO BO BPEMs 3a/eprKaHUs
14 wurons 2007 roma ero OWiaM pyKaMd M HOTaMU II0 TOJOBE HECKOJIBKO
COTPYIHHMKOB IOJIMIMM, B PE3YyJbTAaTE YEro OH HEOJHOKPATHO TEPSUI CO3HAHUE.
ABTOp TakXe yTBEP)KIAET, YTO IOJIyYHJI TPABMbI CEJIE3CHKH, JIETKUX W IUIeYa, Y
HEro BO3HUKJIU TOJIOBHBIE 0OJIM U TOJIOBOKPYKEHUE, a BIIOCIEICTBUU B PE3YyJIbTaTE
OCMOTpa BpadyoM ObLIM BBISBIICHBI MOBPEXKICHUS MSATKUX TKaHEH JMIla U HOca, a
TaK)K€ I[IOJKOKHbIE TIeMaToOMbl B 00JacTh 00€eMx IJIa3HbIX BHAAHMH, YTO
COOTBETCTBYET MPEJCTABICHHOMY aBTOpPOM oOmnucaHuio wu30ueHuil. Komurer
OTMEYaET, YTO NPUMEHEHHUE MOJIULHUEN CUIIbI, KOTOPOE MOXKET OBITh ONpPaBIaHHBIM
B HEKOTOPBIX OOCTOSITENIbCTBAX, MOXHO paccMaTpHBaTh KaK MPOTUBOpEUaIlee
cTaThe 7 B OOCTOSITENIbCTBAX, KOIJa NPUMEHEHUE TAKOW CUJIbI MPEACTABIISAETCS
apesmepHbIM’. KOMHTET TakKe IPHHAMAET K CBEICHUIO 3aMEUaHHE TOCYIapCTBa-
yY4aCTHHKa O TOM, YTO B MOMEHT €ro 3aJepXKaHus aBTOp OKa3ajl aKTUBHOE
CONMPOTHUBJICHUE TMOJULMH, TBITAICh U30€XKATh aApecTa, U OJJHOMY U3 COTPY/IHUKOB
HOJIUIUH MPUILIOCH MPUMEHUTh MPHEMbl 00€BOro cam00 JUIsl €ro YCMHUPEHUs, B
pe3yibTaTe 4ero eMmy ObUIM HaHECEHBl BbBIIICYNOMSHYThIE TpaBMbI... Komuter
OTMEYaeT, YT0, XOTS MO COOOIICHUAM TOCYJapCTBA-y4aCTHUKA OHO HEOJIHOKPATHO
IIPOBOJMJIO PACCIIEIOBAHUS 10 3asBJICHHUSM aBTOpPA, HUYTO HE CBUIETEIBCTBYET O
TOM, YTO 3TH pacclieZloBaHUs ObUTM HE3aMeUIMTEIbHO HayaTbl JHO0 4YTO OHHU
npoBOAUIUCH 3P dekTuBHO. KoMHUTET MOTUEPKUBAET, YTO BIIEPBBIE YTBEPKIACHUS O
KECTOKOM 0OpalleHuu MOCTYNMWIN OT aaBokara aBTopa 21 utona 2007 roxa, uepes
HEJIENI0 TOCIIe apecTa, a MepBOe paccieoBaHUE MO ATUM YTBEPKICHUSM ObLIO
Hayato Jumb 31 aBrycta 2007 roma. Kpome Toro, Hukakoro cyuaeOHO-
MEIUIMHCKOTO OCBUJIETEIBCTBOBAHUS aBTOpa COOOIICHUS HE MPOBOJUIOCH
BILIOTH 10 19 deBpans 2009 rona, a BIacTu He3aMeNIMTEIBLHO HE MPOBENU OMpoca
KJIFOUEBBIX CBUJETENEH M MEAUIIMHCKOIO IMEpPCOHala, O YeM CBUICTEIbCTBYIOT
peuenus cyna ot 19 centadps 2008 roxa u 1 utonst 2010 rona, koraa HaHECEHHbIE

o0s3aTenbCTBA, HajaraeéMoro Ha rocygapcrBa — ydacTHUkHM [lakra, myHkt 15. CMm. Takxke
Ackapos npomue Kwipevizcmana (CCPR/C/116/D/2231/2012), nyuxt 8.3; u bamanoe npomus
Poccuiickoii @eoepayuu (CCPR/C/120/D/2532/2015), mynkTt 11.2.

> Cm., Hanpumep, X. npomus Lpu-Jlanku (CCPR/C/120/D/2256/2013), myskT 7.4.

*8 Tam xe.

> Tam sxe.

% Cm. A. X. I'. npomue Kanade: (CCPR/C/113/D/2091/2011), noGasnenue II, myHKT 3.
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TPaBMBbI YK€ 3aKUJIM, a CBUJIETENIN 10 MPOIIECTBUM BPEMEHU HE MOTJIM BCIOMHUTD
noapoobHocTelt Tex coobiTuid (MyHKT 12.2 CooOpaskeHuii).

KoMuter oTmeuaeT, 4To HUKAKUE MaTepHalbl Jejla HE IO03BOJSIOT €My
IPUNTU K BBIBOJY O TOM, YTO PacciieZIOBAHNUE YTBEPKICHUM aBTOpa O )KECTOKOM U
OecuenoBEeYHOM OOpalIeHuH C HUM OBbUIO IPOBEIEHO BJIACTSMHU OINEPAaTUBHO M
¢ dextuBHO (MyHKT 12.3 CoobpaxkeHuit).

BeiBog Komurera: wuHOpmanmus CBUIETENBCTBYET O HAPYLICHHUH
rOCy/IapCTBOM-YYaCTHUKOM IIpaB aBTOpa IO CTaThe 7, paccMaTpuUBaeMoll B
COBOKYITHOCTH ¢ IMyHKTOM 3 a) ctatbu 2 [lakTa (mynkt 13 Coobpaxkenuii).

npaktuka EBponeiickoro Cyaa no npaBsam 4eji0BeKa

B Bepxosubiit Cyn Poccuiickoit denepanuu nocTynuin HeopuUIlUaaIbHbIE
nepeBobl ocTaHoBiieHnd EBponelickoro Cyna 1o mpaBaM 4eloBeKa, KOTOPBIMU
ObUIO YCTaHOBJIEHO, B TOM 4HMCJeE, HapylleHue ctaThl 3 KOHBEHIMH B CBS3H C
TE€M, YTO 3asiBUTEIM T[OABEPraJIUCh OECUETOBEUHOMY U  YHIKAIOLIEMY
JIOCTOMHCTBO OOpalIeHUIO, a TakKe (MJIM) B CBSA3H C OTCYTCTBUEM 3((PEKTUBHOIO
paccieloBaHus COOTBETCTBYIOUIUX (PAKTOB, IO JKajo0aM:

Ne 39708/07 «Anekcandp Konoeanoe npomue Poccuiickoi @edepayuuy
(BbIHECEHO 28 HOs0ps 2017 1.);

Ne  35061/04 «Aoéoyakaowipoe u Jlaxmaee npomue Poccuiickoi
@Deoepayuuy (Boineceno 10 urons 2018 r.);

Ne 19223/04 «Bnaoumup @eoopoe npomue Poccuiickoit Deodepauuuy
(Beiaeceno 30 utons 2009 r.);

Ne 59465/12 «Bopowunoe npomue Poccuiickoii @edepayuuy (BHIHECEHO
17 urons 2018 r.);

Ne 16831/10 «l'ab6azoe npomue Poccuiickoit Dedepayuu» (BHIHECEHO 5
mapta 2019 r.);

NoNo  49869/06 u 44822/06 «lonyoamnuxkoe u Kyukoe npomue
Poccuiickon @edepauuuy (BeineceHo 9 oktsaops 2018 r.);

Ne 40384/06 «/leeamkun npomue Poccuiickoii @edepayuuy (BbiHECEHO 24
okTs10pst 2017 1.);

No 22458/04 «3axapxun u opyzue npomue Poccuiickoii Dedepayuu
(BerHECEHO 12 HOsA0ps 2015 1.);

Ne 43083/06 «3010mopee npomue Poccuiickoit @Dedepayuu» (BHIHECEHO
15 Host6ps 2016 1.);

Ne 13408/07 «3010mopee npomue Poccuiickoit ®Dedepayuuy» (BHIHECCHO
19 centsiOpst 2017 r., Becrynuio B cuity 19 nekadps 2017 r.);

Ne 21062/07 «Hzomun npomue Poccuiickoii @Pedepauuuy» (BoineceHo 21
utoHs 2016 1.);

Ne 31632/10 «Konoaxkoe npomue Poccuiickoii @edepayuuy (BbIHECEHO 2
Mmast 2017 r.);
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Ne 9759/09 «Konsee npomue Poccuiickoui Dedepauuuy (BbIHECEHO 26
Mapta 2019 1.);

Ne 26107/13 «Kpamapenxko npomue Poccuiickon @edepayuuy (BHIHECCHO
3 okTs6ps 2017 r.);

NeNe 45044/06 n 5 npyrux xkanob «Kceusz u opyzue npomue Poccuiickoii
@Deodepayuuy (BbineceHo 12 nexadps 2017 r.);

Ne 30261/09 «Mewenzoe npomue Poccuiickoit @edepayuu» (BoIHECEHO 26
mapta 2019 r.);

Ne 40192/06 «Muxaun Hukonaee npomue Poccuiickoui ®Dedepauuu
(BbIHECEHO 6 nexabps 2016 1.);

Ne 32546/08 «Mopzynoe npomue Poccuiickou @edepayuuy (BbiHeceHo 11
anpens 2017 r.);

Ne 52796/08 «Osaxuman npomue Poccuiickoit @edepayuu (BoiHeceHo 21
depans 2017 r. u Berynuio B cuity 21 mast 2017 r);

Ne 10825/09 u 2 npyrue xano0bl «Onucoe u opyzue npomue Poccuiickoit
Deoepayuuy (BeineceHo 2 mas 2017 r.);

Ne 52550/08 «Ilankoe npomue Poccuiickon Dedepayuuy (BbiHECEHO 15
Mmast 2018 r.);

Ne 11916/15 «P. npomue Poccuiickoit @edepayuuy (BbIHECEHO 26 SHBapS
2016 r.);

Ne 57269/14 «Camecoe npomue Poccuiickoii Dedepayuu» (BbiHeceHo 20
HOs10ps 2018 1.);

No  14416/06 «Cepeeit Heanoe npomue Poccuiickoii @Dedepayuuy
(BeiHECEHO 15 Mas 2018 1.);

Ne 2674/07 «Cepezeit Paooe npomue Poccuiickoi @edepayuuy (BBIHECEHO
17 urons 2018 r.);

Ne 14769/09 «Cumnuxoeé npomue Poccuiickoii @edepayuuy (BbIHECEHO 2
Mmas 2017 r.);

Ne 46349/09 «Cmonenuee npomue Poccuiickoii @edepayuuy (BbIHECEHO
25 mronsa 2017 r.);

Ne 3627/07 «Coxoenun npomue Poccuiickoii @edepayuuy (BbIHECEHO 5
mapta 2019 r.);

Ne 27610/05 «Taneuee npomue Poccuiickon @edepauuuy (BbiHeceHo 11
nexadps 2012 r.);

No 2120/10 «Tunnoee npomue Poccuiickou Dedepayuuy 9BbIHECEHO 5
mapta 2019 r.);

Ne 2335/09 «Tkauyx npomue Poccuiickoii @Dedepauuu» (BbiHECEHO 16
okTsi0pst 2018 1.);

Ne  33469/06 «Xucmamynaun npomue Poccuiickou @Dedepayuuy
(BerHEceHo 11 mexabpst 2014 r.);

Ne 74282/11 «Xoowkeeuu npomue Poccuiickoii @edepayuuy (BbIHECEHO
28 aprycra 2018 1.);
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Ne 46248/07 «Illecmonanoe npomue Poccuiickoii @edepayuuy (BHIHECCHO
28 maprta 2017 r.);

CMm. Taxke mpuBEJCHHBIC BhINIe NocTaHoBleHUs EBpomeiickoro Cyaa mo
xanobam Ne 62798/09 «Apmyp Heanoe npomue Poccuiickoui Dedepayuuy
(BerHECEHO 5 wmioHs 2018 1.), Ne 15980/12 «Macnoea npomue Poccuiickoii
@Deodepayuuy (BoiHeceHo 14 despans 2017r.) u Ne 43664/16 «IlImeneea npomue
Poccuiickon @edepayuuy (BbieceHo 28 HosiOps 2017 r.).

Cm. Ttaxxke Hwkenpuogumeie CooOpamxenuss Komurera mno mnpasam
uHBauoB OoT 20 centsiOps 2018 1. mo neny Myumup anv-Adam npomus
Cayoosckoti Apasuu (coobmmenue Ne 38/2016).

80NPOCHI 8b10AUU
61
npakTuka Komurera npoTuB NbITOK

Cwm. Pemrenue Komurera npotuB neiTok oT 16 mag 2019 r. mo neny /K. /.
npomus Hudepnanoos (coobmienue Ne 771/2016).

Tema coobwenus: Beigaua u3 Hunepnannos B Pyanny.

Bonpoc cywecmea: yrpo3a npuMEHEHUS NIBITOK U KECTOKOT0 0OpamieHusl.

Komurer ormermn, yto mnepei TeM, KaK OCYHIECTBUTH Bblady, BJIACTH
rocyapcTBa-y4acTHUKA M3YUYWJIM YTBEPXKICHHS 3asBUTENSL O TOM, YTO B CIIy4yae
BbIIaYu €My OyIyT YrpoKaThb IBITKA WIM KeCcTokoe oOpamieHue. OH oTMeuaeT
TaK)Ke, 4YTO 3asBUTENb ObUI BbIIAH B COOTBETCTBUM C 3aKOHOM O Iiepenade,
COIJIACHO KOTOpOoMy Jiro0oe muio, nepenaHHoe Pyanpe s cyaeOHOro
pa30upaTenbcTBa B COOTBETCTBUM C 3TUM 3aKOHOM, COAEPKHUTCS MOJ CTpake B
YCIIOBHSIX, COOTBETCTBYIOUIMX MEXIYHAPOJHBIM MHHUMAJIBHBIM CTaHAApTaM
colepKaHus NoJ cTpake. OH OTMETWI, YTO 3asBUTENb COJIEPHKAJICSI B THOPbME
Mnanra u ueHtpanbHo TiopbMe Kwuramum, o0e u3 KOTOpBIX, Kak ObLIO
YCTAaHOBJICHO,  OTBEYAIOT  MEXAYHApPOJIHBIM  MHHHMAJIbHBIM  CTaHAApTaM
conepkanusi moja crpaxed. Komurer oOpatusi BHUMaHuE Ha TO, YTO 3asBUTEIb
ObLT BbIJAH Ha YCIOBUAX BBINOJIHEHHUS COIVIAIIEHUS O MOHHUTOPUHIE M YTO
pPEryispHbIA MOHUTOPUHI YCJIOBHUM, B KOTOPBIX OH COIEPXKUTCS IIOJ CTPaXKEM,
ocyuiecTBiIsieT MexayHapo/Has KOMHUCCHSI IOpUCTOB. OH OTMETHI TakKxke, 4TO
YTBEPKJICHUSI 3aBUTEJII OCHOBAHBI TJIABHBIM 00pa30M Ha €ro MPEeAnojoKEeHUU O

%1 Komurer OOH IIPOTHB MBITOK JEHCTBYET HA OCHOBAaHMM KOHBEHIINM MPOTUB IBITOK U IPYTUX
KECTOKUX, OECUETIOBEYHBIX WM YHHKAIOIUX JOCTOMHCTBO BUAOB OOpAIICHUs U HAKa3aHUS OT
10 nmexabpss 1984 r. (mamee - Konenuwmst). Poccuiickas deneparus siBAsSETCS YYaCTHUKOM
YKa3aHHOTO MEXAYHapOIHOr0 J0roBOpa M B KadecTBe rocyaapcrBa - mpoaospkarens Corosa
CCP mnpusnaer kommereHinuio Komurera momydaTh M paccMaTpuBaTh COOOIICHHS JIWII,
HaXOJAIIMUXCS MOJ €ro IOPUCIUKIMENW, KOTOPbIE YTBEPXKAAIOT, UTO OHHU SIBIISIFOTCS KEPTBAMU
HapyILEHUs roCyJapCTBOM-y4aCTHUKOM I0J0xeHni KoHBeHun.
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TOM, YTO HOCKOJIbKY OH OOBUHSETCS B F€HOLUJE, TO MO BO3BpallleHuu B Pyanny
eMy Oy/leT aBTOMAaTUYECKH YTPOKaTh ONACHOCTh MOABEPTHYThCA MbITKaM. Bmecte
C TeM OH OTMEYaeT Jajee, 4TO MPEJCTABICHHAs 3asBUTENEM HHPOpManUs He
COJEPKUT KAKUX-THMO0 KOHKPETHBIX CCHIJIOK Ha COOOIIEHUSI O MPUMEHEHUH MBITOK
K pyaHaMiiliam, KOTOpble ObUIM BO3BpALIEHbl HA POJAMHY Ha OCHOBAaHUU 3aKOHA O
nepenade g MPUBJICYEHUS K CyIE€OHOM OTBETCTBEHHOCTH 3a aKThl T'€HOLMJA.
KomuTer KOHCTAaTMpOBaJ, YTO 3asABUTEIb HE MNPEACTABUI HU KOHKPETHOMU
uHbOpMaIlMK, HU JI0Ka3aTeIbCTB, YKA3bIBAIOIIUX HA TO, YTO B CIy4ae BBIIAYU
Pyanne eMy Oyner yrpokarb peajibHas, JIMYHas W IpeicKazyemasi ONacCHOCTh
MOJIBEPTHYThCS MbITKaM B HapyimieHue ctatbu 3 KonBenuuu. Takum o6pazom,
KomuteT mpumen x BbIBOAY, UYTO Bblaua 3asBuUTeNs PyaHne He AomkHa Oblia
co3/1aTh ISl HEro OMACHOCTH MOJBEPTrHYThCS OOpAallleHUI0, MPOTHUBOPEUAIIEMY
cratbe 3 KoHBeHIIMM.

Pemenune Komutera npotuB neiTok oT 10 mast 2019 r. no neny Mycmagha
Onoep npomue Mapokko (coobienue Ne 845/2017 ).

Tema coobwenus: Bbiiaya 3as1BUTeNs TypLHH.

Bonpocer cywecmea: pucCK NPUMEHEHH IMBITOK B CIIy4ae BbIJAYM 10
MOJUTUYECKUM MOTUBaM (IIPUHIIUI HEBBIBOPEHUS).

Komurer oOpaTun BHUMaHue Ha TO, 4To B cTathe 721 VYrosoBHO-
IpolecCcyanbHOro Kojaekca Mapokko He COAEPKUTCA KOHKPETHOIO YHOMHHAHUS
00 OMacHOCTM NPUMEHEHUS TBITOK W HEMPaBOMEPHOrO OOpalieHus B clilydae
BbIJIa4M, & YIIOMUHAETCS JIMILb OMACHOCTh YXYIUIEHUS JIMYHOTO MOJIOKEHUS JIULA,
B OTHOIIIEHHH KOTOPOTO Oblja 3ampolleHa BhIJaya MO KaKoW-Obl TO HHU OBLIO
IIPUYMHE, CBA3AHHOU C €r0 Pacou, peJIUTUueN, IPakIaHCTBOM WIIH MOJUTHYECKUMU
yOexAeHUsIMH, B CJIy4yae €CJIM NpPECTyIUIEHWE, B CBS3M C KOTOpPHIM OHa
3amnpalnBaeTcs, KBTHUPUITUPYETCS rocyJapCTBOM-Y4aCTHUKOM Kak
NOJINTUYECKOE MPECTYIUIEHUE WIIM MPECTYIUIEHUE, CBSI3aHHOE C IMOJIMTHYECKUM
IpecTyiuieHueM. B 1aHHOM ciaydae ¢ y4eTOM OLEHKH, MPOBEACHHOU
KaccaloHHbIM Cy/10M, KOTOPBIM YIOJHOMOYEH BBIHOCUTH PEIIEHHUS 110 BOIIPOCY O
Bbijaue, Komurer He cMor ciaenatb BBIBOJ O TOM, YTO 3TOT CYA PacCMOTpel
apryMeHThl O HaJMYMU B HACTOAIIEE BpeMs IJisi 3asBUTENS MpPEACKa3yeMOH,
peaTbHOM M JMYHOW ONMACHOCTH TMOJBEPIHYTHCSA MBITKAM B CIIy4ae €ro BblAaud
Typuuu. C ydyeroM 00CTOSITENBCTB 3aABUTEIIS, CBSI3aHHBIX C €ro MpeArnojaraeMon
WIN peajbHOM MPUHAIJICKHOCTBIO K JBIKEHUIO «Xu3MmeT», Komurer npuiien k
BBIBO/LY, UTO B JAHHOM CJIy4ae 3aBEPEHUs HE SBJIAIOTCS JOCTATOYHBIM OCHOBAaHUEM
JUISL OTBEP)KEHUS ApTryMEHTOB O HaJW4YUU [JIs 3adBUTENSL MPEICKa3yeMoi,
peanbHOM M JUYHOM OMACHOCTHU TMOABEPTHYTHCS MBITKAM B CIIy4a€ €ro BbIIAud
Typuuu, koTOpasi, CclIeoBaTebHO, OyAeT SBIATHCS HapyIIEHWEM CTaThbMl 3
Konsennuu.
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HaxoocoeHue 008UHAEMO20 8 3ajle CYOeOH020 3ace0aHUsl 8 KMemalIUdecKUx
KIemKkax» (3a 6apbepom 8 guoe MemaiiudeckKux npymoes)

npakTuka EBponeiickoro Cyna mo npasam 4eJjioBeka

B Bepxosubiit Cyn Poccuiickoit ®@enepanun mocTynuia Heo(UIIUATbHBIN
nepeBo] nocranoBienust EBponeiickoro Cyaa mo mpaBaM uesoBeka o xanobde Ne
2335/09 «Tkauyk npomue Poccuiickoii @edepayuu» (BoiHECEHO 16 OKTIOps
2018 1.), KOTOpBIM OBUIO YCTAaHOBJIEHO, B TOM YHCJE, HapylIeHUE CTaThu 3
KOHBEHIIMM B CBSI3U C Pa3MEILICHUEM 3asBHUTEINS B METAUIMYECKON KIIETKE B 3aJIe
CyJia BO BpeMs pa30upaTesibCTBa MO €ro YyroJIOBHOMY JENYy.

npago Ha c60000y U TUUHYIO HENPUKOCHOBEHHOCHb
npaktuka EBponeiickoro Cyaa 1o npasam 4ejioBeKa

B Bepxosubiii Cyn Poccuiickoii denepanun nocTynuian Heo()UIIMAIbHBIE
nepeBoabl moctaHoBiueHn EBponenickoro Cyna 1o mpaBam 4enoBEKa, KOTOPBIMH
OBLIIO YCTAHOBJIEHO  HapymeHue cr. S5 KoHBeHuum 6 ceia3u ¢
He3ape2ucmpupo8anHblM COOEPAHCaAHUEeM 3aA6umeneti no0 cmpasicel, o Karo0aM:

Ne 39708/07 «Anexcandp Konoeanoe npomue Poccuiickoit Dedepayuu
(BeIHECEHO 28 HOsI0pst 2017 1.);

Ne 8516/08 «bapaxoee npomue Poccuiickoit ®Dedepayuuy (BoineceHo 17
suBapst 2017 1.);

NeNe 49869/06 wu 44822/06 «lonyoamnuxoe u Kyuxkoe npomue
Poccuiickon @edepayuuny (BoraeceHo 9 oxtsaops 2018 r.);

Ne 26107/13 «Kpamapenxko npomue Poccuiickon @edepayuuy (BHIHECEHO
3 okts0ps 2017 r.);

NoNe 45044/06 u 5 npyrux xano6 «Kceuz u opyzue npomue Poccuiickoit
®Deodepayuuy (BbiHeceHo 12 nexabdbps 2017 r.);

No  52783/08 «Jleonuo Ilempoe npomue Poccuiickoit @Dedepayuuy
(BeiHECceHO 11 okTa0ps 2016 1.);

Ne 52796/08 «Osakuman npomue Poccuiickoui @edepayuuy (BbiHeceHO 21
deBpans 2017 r. u Bcrynuio B cuity 21 mast 2017 r);

Cwm. Takke mnpuBeleHHOE BbIlle noctaHoBieHue EBpomeiickoro Cyna mo
xanobe Ne 3627/07 «Cokosnun npomue Poccuiickoit @edepayuuy (BBIHECEHO 5
mapta 2019 1.).
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B Bepxosubiit Cyn Poccuiickoit @enepanuu mocTynuil HeopUIIUATBHBIN
nepeBoj nocranoieHus EBpornerickoro Cyja o npaBam 4esioBeka 1o xanode No
29729/09 «Xaapyanuna npomue Poccuiickou ®@edepauuuy» (BbiHeceHO 19
nekadpst 2017 r.); KOTOpPbIM OBLIO YCTAHOBIIEHO, B TOM YHCIIE, HAPYIIIEHUE TyHKTA
1 crarbu 5 KoHBEeHIIUU B CBSA3H C OTCYTCTBHEM KAaKHX-THOO MPaBOBBIX OCHOBAHUH
0 JIeTy JUIsl JIMIIEHUsI CBOOOIBI CYIIpyTa 3asiBUTEIIS.

B Bepxosusiit Cya Poccuiickoit ®enepanny nocTynuiun HeoduinaaibHbie
nepeBoibl noctaHoBieHunii EBponeiickoro Cyza mmo nmpaBaM 4esnoBeKa I0 xano0am
Ne 2335/09 «Tkauyk npomue Poccuiickoii @edepayuuy (BoiHeceHO 16 OKTIOps
2018 r1.), NeNe 10602/17 u 8 napyrux xanod «bubuxk u opyzue npomue
Poccuiickon @Dedepayuuy» (BoiHeceHo 27 uroHs 2019 r.), NeNe 32041/17 u 7
npyrux xanod «lleboee u Opyzue npomue Poccuiickoit Dedepayuuy» »
(BeiHeceHo 27 wuioHa 2019 r.), Ne 42259/07 «boiiko npomueé Poccuiickoi
@Deodepayuuy (BoiHECEHO W BeTynwio B cuiny 20 despans 2018 1.), KOTOpHIMH
OBLJIO yCTAaHOBIIEHO HapyIlleHWE MyHKTa 3 u/uinu nmyHkTa 4 cratbu 5 KoHBEHIIMM B
CBSI3U C MPOJOKUTEIBHBIM HAXO0XKICHUEM 3asiBUTEIIS O] CTPAXKEH B OXKHUIAHUU
IpPUTrOBOpa CyJa, a TaKKe B CBSI3U C YPE3MEPHOH MPOJOJKUTEIBHOCTHIO
PAaCCMOTPEHUEM aMEJUISIHUOHHBIX KaJI00 3asBUTEN HA pPEUIeHUS O MPOAJICHUU
CpOKa €ro nNpeaBapuTEIbHOrO 3aKJIIOUEHNUS COOTBETCTBEHHO.

npaso Ha cnpaseorusoe cyoedoHoe pazoupamenbcmeo
npakTuka Komurera no npaBpam HHBaJIU/10B

Coobpaxennst Komurera no npaBam naBasiuioB ot 20 centsiops 2018 r. mo
neiy Mynup anv-Aoam npomue Cayoosckoii Apasuu (coobiienne Ne 38/2016).

Tema coobweHus: pUMEHEHNE TIBITOK, KOTOPOE MPUBENIO K HMHBAIHIHOCTH;
BBIHECEHHE CMEPTHOIO IMPUTOBOpa TMOCJE HECHPABEAJIUBOTO  Cy/IeOHOTO
pazOuparenbCTBa.

Bonpocvl cywecmea: cMmepTHas Ka3Hb; TBITKM U KECTOKOE OOpallleHHE,
KOTOpbIE TIPUBEIIM K OOOCTPEHHUIO YK€ CYIIECCTBYIOIIMX MPOoOJieM, CBS3aHHBIX C
WHBAJIMJHOCTHIO; TMPAaBO Ha JOCTYN K MEIUIIMHCKOW TOMOIIM BO BpeMs
COJIEpKaHMs TIOJ] CTpa)ked; CoJIepKaHUE TOJ CTpakeil 0e3 CBSI3U C BHEIIHUM
MUpPOM; TPaBO Ha CHOpPABEUIMBOE  pPa30UpaTeIbCTBO  HE3aBUCUMBIM U
OeCpUCTPACTHBIM CYIO0M; MPABO Ha IOPUIUYECKOE MPEICTABUTEILCTBO.

IIpaBoBbie mo3uuuu Komurera: B COOTBETCTBUM C MyHKTaMH | U 2 cTaThu
15 KonBenuuu [0 mpaBax MHBAIKWIOB] HUKTO HE JO/DKEH IMOJABEPraThCs IMBITKAM
WM KECTOKUM, OCCUEIOBEYHbIM WJIM YHIDKAIOMIUM JOCTOMHCTBO BHUIAM
oOpamieHrsi W HakKa3aHWA, W TOCY/IapCTBAa-YyYaCTHUKH MPUHUMAIOT BCE
7 (HeKTUBHBIE 3aKOHOIATEIbHBIC, aIMUHUCTPATUBHBIE, CyI€OHBIC WIH MHBIE MEPHI
K TOMY, 4TOOBl MHBAJIMIBl HAPABHE C JIPYTUMU HE TOABEPTAIUCh THITKAM HWITU
’KECTOKUM, 0€CUEIOBEUYHbIM WM YHM)KAIOIIUM JTOCTOMHCTBO BHAAM OOpalleHus u
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Haka3aHus. KoMUTeT HamoMUHAEeT O TOM, YTO NpPHU TOCTYIUICHHUH >KaloObl Ha
HEIMpaBOMEPHOE OOpallleHHe B HapylIeHHe CTaTbu 15 rocyaapcTBO-y4acTHUK
JOJDKHO paccliefioBaTh e¢ Oe30TIAraTenbHO M OecIprucTpacTHO™ (myHKT 11.2
CooOpaxeHwuii).

Komurer HamoMuHaeT o TOM, YTO JIMIIEHHBIE CBOOOABI JHUIA HE JODKHBI
UCIIBITHIBATh WMHBIX JIMIIEHUH MW TITOT TIOMHUMO TE€X, KOTOPBIC SIBIISIOTCS
HEN30€KHBIM CIICJICTBUEM JIMIICHUSI CBOOOIBI; M YTO OOpaIeHne ¢ HUMH JTOJDKHO
COOTBETCTBOBAaTh, B YACTHOCTH, MUHUMaJIbHBIM CTAaHIAPTHBIM TpPABWIAM B
OTHOIICHUU OOpaleHuss ¢ 3aKIIYeHHBIMUA (TmpaBwia Henbcona Manoenwr)*
(myskrt 11.3 CoobpakeHuit).

Komurer HamomMuHaer, 4To B COOTBETCTBUU C NyHKTOM | cratbu 13
KoHBeHIIMM rocyapcTBa-ydyacTHUKM OOECIeYMBalOT HWHBAJIWJAM HapaBHE C
IpyrumMu 3(PQPEeKTUBHBIA JOCTYN K MPABOCYAUIO, B TOM YHUCIE IpeaycMaTpuBas
mpolieccyanbHble W COOTBETCTBYIOIIME BO3PACTy KOPPEKTHUBBI, OO0JIerdyarome
BBITIOJIHEHHUE TEMU CBOEH d(PPEKTUBHON PO MPSMBIX U KOCBEHHBIX YYaCTHHUKOB.
OTo mpenmnonaraer CoOJIOICHUE BCEX KOMIIOHEHTOB IIpaBa Ha CIIPaBEIMBOE
cyneOHOe pa30oupaTesbCTBO, BKJIIOYAs MPaBO OBITh NPEACTABICHHBIMU WM HE
MOJBEPTaThCsA JIOOOMY TPSMOMY WM KOCBEHHOMY (DU3UYECKOMY WA
HEHAJIJIeXkKAIEMy TICUXOJIOTUYECKOMY JIaBJIICHUIO CO CTOPOHBI CIEJCTBEHHBIX
OpPraHOB B IEIX [MONYYCHHS IPU3HATEIBHBIX IOKa3aHHil ... Kowmurer
HAITOMHUHAET O TOM, YTO B TEX CJIy4asx, KOTJa pedb MOXKET MITH O CMEpPTHOM
Ka3HU, HET HEOOXOIUMOCTH JIOKAa3bIBaTh, YTO OOBUHSIEMBIN JTOJDKEH TOJIB30BATHCS
IeiiCTBEHHO} MTOMOIIBIO aJBOKATA BO BCEX CTAIMSX CyIeOHOTO pa3bUpaTebeTBa’
¥ yTo MHpOpMaIMs, TTOTyYeHHAasT B PE3yJIbTaTe MPUMEHEHHS TBITOK, HUKOT/Aa He
JIOJDKHA HCTIOIB30BAThCS KaK J0Ka3aTenbeTBO . (myHKT 11.4 CooGpaxkennit).

B cootBeTcTBUM cO cTaThell 4 TOCYHapCTBO-YYaCTHUK Takxke 00s3aHO
croco0cTBOBaTh 3(H(PEKTUBHOMY JOCTYMYy BCEX HMHBAIHMIOB K MPABOCYIUIO 0€3
KaKoW-mnbo AUCKPUMHUHAIIMKA TO TNPUYMHE UX HWHBAIMAHOCTU... Komwurer
HAallOMHUHAET O TOM, YTO B CBSI3M C TMpaBaMU W OOSI3aHHOCTSIMHU B OTHOIICHUU
paBEHCTBA M HEIUCKPUMHUHAIIMH, TPETyCMOTPEHHBIMH B CTaThe S5, BO3HHKAIOT
KOHKPETHBIE COOOpaKeHuUsl, Kacaroumecs ctTaTbu 13, B KOTOPOil, MOMUMO MPOYETO,
TOBOPHUTCS O HEOOXOAMMOCTH TPOIECCYATbHBIX KOPPEKTUBOB. DTH KOPPEKTHUBBI

62 Cm. Bameuanue o61ero nopsiaka Ne 20 (1992) Komutera no npaBam 4esioBeKa O 3alpelieHnu
NBITOK WM JKECTOKOro, OECUeIOBEYHOr0 WM YHWXKAIOUIEro JOCTOMHCTBO OOpalleHuss u
HaKa3aHus, MyHKT 14.

63 Cwm., Hampumep, Komurer mno mnpaBam uyenoBeka, Kpymu npomus Ansxcupa
(CCPR/C/112/D/2083/

2011), mynkr 8.8.

% Cm., Harnpumep, 3ameuyanue odbuiero nopsiaka Ne 32 (2007) o mpaBe Ha PaBEHCTBO MeEpen
cylaMH W TpuOyHallaMHd M Ha CIIpaBeTMBOE cyaeOHoe pazbuparenbctBo Komurera mo mpaBam
yenoBeka, NyHKT 41; beppu npomus Amaixku (CCPR/C/50/D/330/1988), nymkt 11.7; u
Cuneapaca npomus Llpu-Jlanku (CCPR/C/81/D/1033/2001), myHkT 7.4.

% Cwm. 3ameuanne obmero nopsaka Ne 32 Komurera 1o npaBaM 4enoBeKa, MyHKT 38.

% Tam xe, MYHKT 41.
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OTIIMYAIOTCA OT Pa3yMHOr0 MPHUCIOCOOJIEHHs, TMOCKOJBKY IMpollecCyaabHbIe
KOPPEKTUBbI HE OTPAaHUYMBAIOTCS KpUTEpUEM Hecopa3MepHOocTH (myHKT 11.5
CooOpaxeHuii).

Komurer HamoMuHaeTr, 4yTo B COOTBETCTBUU C IYHKTOM b) cTtaTbu 25
KoHBeHIMM rocynapcTBa-y4acTHUKH OOs3aHBI MPEAOCTABIATh T€ YCIYTH B cdhepe
3IpaBOOXPAHEHUsA, KOTOpbIE HEOOXOAMMBI HWHBAIMAAM HEMNOCPEACTBEHHO IO
MPUYMHE UX UHBAJUIHOCTH, BKJIIOYAs PAHHIOK JUArHOCTHKY, a B MOJXOJSIIHNX
Clly4yasiX — YCIyTrW, TpPU3BAHHBIE CBECTH K MHUHUMYMY U TPEIOTBPATUTH
JajgbHEelIllee BO3HMKHOBEHHE WHBAIMAHOCTH. B cBeTe 3TOro moJIoXKEeHus,
paccMaTpuBaEMOro COBMECTHO ¢ myHKToM 2 ctatbu 14 Konenuuu, Komurer
HAIIOMUHAET O TOM, UYTO rOCYJIapCTBA-YUYaCTHUKU HECYT OCOOYIO0 OTBETCTBEHHOCTD
3a COOJIOJIEHHWE TpaB YEJIOBEKa B TEX ClydasX, KOrja TIOPEMHBbIE BIIACTH
OCYILECTBIISIIOT CEPbE3HBIM KOHTPOJb WM HMEIOT BJACTh HAJl WHBAIUAAMU,
JUIIEHHBIMUA CBOOOIBI IO perieHuto cyaa (myHkT 11.6 CooOpaxkeHuii).

Ounenka Komurerom dakTuyeckux o0cTrosATeabcTB Aesa: Komurer
NPUHUMAET K CBEJICHUIO Kalo0bI 1Mo cTathe 15 [KoHBEHIIMU O mpaBax WHBAJIHIOB]
OTHOCHUTEJILHO TOTO, YTO aBTOP MOJBEpPrajcsa (PU3NUECKOMY U MCUXOJIOTHYECKOMY
JIABJICHUIO C MEPBOTO JIHS €r0 3aJep>KaHusl CO CTOPOHBI HECKOJIBKUX COTPYIHUKOB
MOJIMIIUU U TIOPbMbI, KOTOPBIE MBITAJTUCh 3aCTaBUTh €0 MPU3HATH CBOIO BUHY, U
YTO 3THU aKThl MBITOK MPUBEIM K IOJHOM MOTEpe ClIyXa B €ro MpaBOM YXe....
Komuter oTMeuaer, 4To, HECMOTpsl Ha SIBHbIE MPU3HAKA TOrO, YTO aBTOP
MOABEpPrajicsi MbITKAM, W COOTBETCTBYIOIIHUE >KaJIOObI €ro pPOJCTBEHHUKOB U
MPEACTABUTENICH, TOCYyIapCTBO-YYaCTHUK HE  TMpeACTaBWio  WHGOpMaIUH,
JTIOKa3bIBAIOIICH, YTO €ro opraHbl MpoBenu 3(PGHEKTUBHOE pacciaeoBaHUE ITHUX
KOHKPETHBIX yTBepxkAeHuW. Komuter oTMeuaer, 4YTo HHM OJHO U3 3THUX
YTBEPXKJICHUM HE OBUIO OMPOBEPTHYTO TOCYJApPCTBOM-YYaCTHUKOM. B 3Tux
ycioBusix KOMHUTET MOCTaHOBIISIET, YTO YTBEPKICHUSIM aBTOpA CIEAYET YIEIUTh
JIOJDKHOE BHHMMAaHHME, U MPUXOJIUT K BBIBOJY, YTO MPEACTaBICHHBIE €My (haKTh
CBUJIETEJIbCTBYIOT O HapylIeHUHU ero npas no cratbe 15 KonBeHumu (myHkT 11.2
CoobOpaxxeHuit).

Komurer oTmedaer, UTO  TOCYJapCTBO-YYaCTHHUK HE  OCIOPHUJIO
nH(pOpMaIMIo, KacaroIIytoCsl YCIOBUM COJEepKaHusl aBTOpa B OJIMHOYHON Kamepe 1
3JI0yNOTPeOJEHNUM, HACUIIUS U MBITOK, KOTOPBIM OH MojJBeprcs.... OH CUUTaeT, 4To
oOpailieHre, KOTOPOMY aBTOp TOABEPICS BO BPEMsl COJCPKaHHS TOJ CTpa)ew,
npeacTaBisger coOOM HapyllleHHe €ro IMpaBa Ha TyMaHHOE OOpallleHue C
YBOKEHHEM JIOCTOMHCTBA, MPHUCYIIETO YETOBEYECKOM JUYHOCTH, U MOXET OBbITh
NPUPABHEHO K 3JIOYNMOTPEOJICHUSM W HACWIMIO B HapylIeHHe CTaThu 16
Kounsennuu (myHkt 11.3 Coobpaxenuit).

Komurer... mpuH[s71] K CBEOEHUIO YTBEpPXKIAEHUE aBTOpa MO NYHKTY 1
ctatbu 13 KoHBeHIIMM [0 MpaBaxX WMHBAJIWAOB] O TOM, YTO: a) OH MOABEprajics
IBITKAaM ¥ OBbUT BBIHYXJICH MPU3HATH CBOIO BHUHY, W YTO €r0 MPU3HAHHE OBLIO
WCITOJIb30BAHO CYyAaMH JIJIsl TOTO, YTOOBI MTPU3HATH €r0 BUHOBHBIM U MPUTOBOPUTH
K CMEPTHOM Ka3HU, HECMOTPS Ha XOJaTaiicTBa pOJACTBEHHUKOB U MpEICTaBUTENIEH
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aBTOpa O TOM, YTOOBI 3TO JOKA3aTEIbCTBO HE HCIOJIb30BAJIOCH B JIEJE, TaK Kak
OBLJIO MOJYYEHO MO/ MBITKaMU; U b) OH HE UMeJT TOCTYIa K aJJBOKATY 10 CEHTAOPs
2016 rona, korga eMy ObLIO pa3pellieHO Ha3HAYUTh €ro NSl MPEACTaBICHUS CBOUX
uHTepecoB B CrieniMaibHOM yTrOJIOBHOM cyzie B Dp-Pusine, HO 3ampernieHo BeTynaTth
¢ HUM B KOHTAKT (IyHKT 11.4 Coobpaxkenuii).

B ciydae aBTOpa TrocCynapcTBO-y4acTHUK O0O053aHO, TakuM 00pa3om,
o0ecnieunTh BCe HEOOXOAMMBIE IMPOLECCyalibHbIE KOPPEKTUBBI JJIA  €ro
3¢ (PEKTUBHOTIO ydacTHs B MPOLECCE C y4ETOM €ro HapymeHus ciayxa. Komurer
OTMEYaeT, YTO, COTJIACHO HMMeEIoIIelics HHPOpMAINK, TOCyIapCTBO-YYaCTHUK HE
OPUHAJIO HUKAKUX Mep B 3Toi cBsi3u. Takum obOpazom, Komurer mpuxomur k
BBIBOJLy, UTO FOCYAapCTBO-YYaCTHUK HapyIIMJIO IIpaBa aBTOpa, MPEAyCMOTPEHHbIE
nyHKTOM 1 ctatbu 13, paccMaTpuBaeMbIM OTAEIBHO U B COBOKYITHOCTH CO CTaThel
4 Konsenuuu (myHkT 11.5 Coobpaskenuii).

BeiBon Komurera: TOCYyIapcTBO-yyaCTHHUK HE  BBIIOJHWIO  CBOU
oOsi3aTtenbcTBAa MO MyHKTY 1 crarbu 13, paccmarpuBaeMoMy OTAEIBHO U B
COBOKYMHOCTHU €O cTarthsiMu 4, 15, 16 u 25 Kousenuuu (nmyHkt 12 CoobpaskeHuii).

npaktuka EBponeiickoro Cyaa nmo npasam 4ej10BeKa

B Bepxosubiii Cyn Poccuiickoii denepanun nocTynuian HeO()UIIMATIBHbBIE
nepeBoabl noctaHoBiueHn EBponeiickoro Cyna mo mnpaBam 4enoBeEKa, KOTOPBIMU
OBLJIO YCTAHOBJIEHO, B TOM uuciie, HapyuieHue n. 1 cr. 6 KoHBeHuuu B CBSI3U B
CBA3M C HCIOJIb30BAHMEM B KayeCTBE JOKA3aTeNIbCTBA IPU3HAHUS 3asiBUTENS,
MOJIyYEHHOT0 B pe3yibTare OecueIOBEYHOr0 M YHHXKAIOWIETO JOCTOMHCTBO
oOpalleHus ¢ HUM, T10 JKao0aM:

Ne 39708/07 «Anexkcanop Konosanoe npomue Poccuiickoir @Dedepayuuny
(BeIHECEHO 28 HOs0ps 2017 1.);

Ne  35061/04 «Aoéoyakaovipoe u Jlaxmaee npomueé Poccuiickoit
@Deoepayuuy (Boineceno 10 urons 2018 r.);

NoNo  49869/06 u 44822/06 «lonyoamnuxkoe u Kyukoe npomue
Poccuiickon @edepauuuy (BeineceHo 9 oktsaops 2018 r.);

Ne  14416/06 «Cepeeit Heanoe npomue Poccuiickoii @Deoepayuuy
(BeiHECEHO 15 Mas 2018 1.);

Ne 2674/07 «Cepzeit Paooeé npomue Poccuiickon @edepayuuy (BHIHECEHO
17 wrons 2018 r.);

Ne 27610/05 «Tanzuee npomue Poccuiickoii @edepayuu (BbineceHno 11
nekadps 2012 r.).

Cwm. Takke mnpuBeleHHOE BbIlle noctaHoBieHue EBpomelickoro Cyna mo
mpaBaM denoBeka mo kamodbe Ne 2335/09 «Tkauyxk npomue Poccuiickoi
®Deodepayuuy (BoiHeceHo 16 oxTsa0pst 2018 r.), KOTOPBIM OBUIO yCTAaHOBJICHO, B
TOM 4HCJie, HapyllleHHe MyHKTa | W MOAMyHKTOB «b» U «C» MyHKTa 3 cTaThu 6
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KoHBeHIIMM B CBSI3M C OTCYTCTBUEM B METAJUIMYECKOM KIIETKE, TAE€ 3asIBUTEIIb
colepkalicss BO BpeMms pa3OupaTeibCcTBa IO €ro  YroJIOBHOMY ey,
MPUHAIJICKHOCTEH, KOTOpbIE TMPEJOCTaBWIM OBl €My BO3MOXKHOCTH JI€NaTh
3aMETKH, a TAK)KE B CBSI3M C OTCYTCTBUEM Y 3asIBUTENSI BO3MOXKHOCTU IIPOBEACHUS
KOH(UICHIIMATBHBIX YCTHBIX KOHCYJIBTAIMA CO CBOUM aJBOKATOM.

npaso Ha nyonuuHoe cyoebrHoe pazoupamenbcmeo
npakTuka EBponeiickoro Cyaa no npaBam 4ejioBeka

B Bepxosubiit Cyn Poccuiickoit denepanuu mocTynusl HeopUIIMATbHBIHN
nepeBoj] nocraHoBieHus EBponeiickoro Cyna no npaBaM yesnoBeka 1o xanode Ne
65783/09 «lIllenoeé npomue Poccuiickoit Dedepayuuy (BHIHECEHO U BCTYIWIO B
cuty 25 cenrsaOpss 2018 r.), KOTOPBIM YCTaHOBJEHa HapylieHue m. 1 cr. 6
KonBeHiun B CBSI3M C HECOONIOACHHWEM MpUHIUNA MyOJIMYHOCTH CYIEOHOrO
pa3zbuparenbCTBa MPU PACCMOTPEHUH CYAOM YTOJIOBHOTO JIea 3asiBUTEIIS.

OOpamasch k o0crosTenbCTBaM Hacrosulero Aena, EBponeiickuii Cyn rotos
ObLI NPUHATH 3aKOHHOCTh OCHOBAaHWiI, Ha KOTOPBIE CCHUIAETCS CYJI B CBOEM
pPEIIEHUH 3aKpbITh CIyIIaHWUs JJig OOHIECTBEHHOCTH. Tem He MeHee, Kak
noctanoBus EBponeiickuit Cyn, «B pslie Ciy4yaeB, CyAbl, yaalss MyOJIuKy U3 3aja
B XOJ€ YrOJIOBHOTO pa30MpaTenbCTBa, JODKHBI OrpaHUYMBATH — MPEIEibl
CEKpETHOCTM B  0o0BeMe, CTpOro  HEOOXOJUMOM  JJii  OOECICUECHUS
rOCYyIapCTBEHHBIX HMHTEPECOB... B MPOTHBOMOJIOKHOCTH JAoBoAaM Bnacrei,
MPEACTABICHHBIM B UX BO3PAXKEHUSX, JAXKE B OTCYTCTBUE XOAATANCTB 3asiBUTENS O
BO30OHOBJICHHHM OTKPBITHIX CIYIIAaHUH, UMEHHO MPEACENAaTeNbCTBYIOMIUNA CYabs
CyJa JOJDKEH IMOCTOSHHO NMPOBOJIUTH OLIEHKY HEOOXOIMMOCTH 3ampera ImyOsuKe
HaxXOAMTbCS B 3ajl€ cyda U oOecreyuBaTh MPO3PAuHOCTh pazOupaTeabcTBa B
MaKCHUMAaJIbHO BO3MOXHOU cteneHu. C apyroil ctopoHsl, Bnactu He ocnapuBaiv B
JIOKyMEHTaX, TMPEJCTaBICHHBIX CTOPOHAMH, HET yKa3aHUs Ha OOpaTHOE, - YTO
CyI.... He JOIyCKaj BO3BpaTa K OTKPHITOMY pa30upaTesibCTBY MOCIE OJHOTO WU,
Ipyu HEOOXOJUMOCTH, HECKOJIbKMX 3aKpBITBIX 3acelaHuil, B XOJ€ KOTOPBIX
paccMaTpUBaJIUCh CEKPETHBIE JOKYMEHTHI Wi uH@opmanus... B aroit cszu Cyn
NPUXOJUT K BBIBOJY, YTO CyJ HE CMOI CMSTYUTh HETaTUBHOTO BO3JICUCTBUS,
KOTOpPOE PEIICHHE O MPOBEACHUH 3aKPhITOTO pa30oHpaTeabCTBAa OKA3al0 Ha MPaBO
3asiBUTENS Ha MyOIMYHOE pa3oupaTenbCcTBO» (MyHKT 14 MOCTaHOBIECHMUS).

[Ipu stom EBponeiickuit Cya OTMETHII, YTO «aleJUIILUOHHOE CJIyIJJaHHe67
ObUIO OTKPBITBIM. TeM He MeHee CHUTyalus C HENPOBEIECHUEM OTKPBITOTO
CIIyIIaHUSI HE Morja OBITh WCHpPABJICHa HUYEM WHBIM, KaK MPOBEICHUEM
MOJIHOLEHHOTO TIOBTOPHOr'O CIIYIIAHUS B aleJUILUOHHOM cyZle... B Hacrosmiem
Jene, B CBSA3UM C OCOOCGHHOCTSIMM CyAa TPHUCSIKHBIX, O0ObEM aleuIILUOHHOTO

67 o
Peus ma o PACCMOTPCHUN ACJIa B CYJAC KaCCAllTMOHHOW MHCTAHIIUH.



65

paccMOTpeHHUs B CHITy TyHKTA 2 cTaThi 379 YTonoBHO-TIPOLIECCYAIBHOTO KOJIEKCA,
JEUCTBYIOLIETO B TEPHUOJ] PACCMAaTPUBAEMBIX COOBITUH, CTPOTO OrPaHUYEH
BOIIPOCAaMHU IpaBa U BBIHECEHHEM IIPUTOBOPA... ATIETUISIIUOHHOE TPOU3BOICTBO 10
HACTOSIIIEMY Jelly, TAKUM o0pa3oM, He MMeNI0 TpeOyeMoro oobemMa U HEe MOTJIO
YCTpaHUTh HapylleHue TpeOOBaHUSI OTKPBHITOrO cCiaymaHus» (myHKT 15
MTOCTAHOBJICHUS ).

[IpyHrMasi BO BHUMaHHE BBIIIEU3IOKEHHBIE A0BOMbI, EBponelickuit Cyn
MpUIIEN K BBIBOJY, YTO UMEJIO MECTO HapylieHue nyHkra 1 ctateu 6 KonBeHunu B
CBS3M C PEIICHHEM CyAa... O 3aKPBITUU CIyIIaHus aias myOonukd (TmyHKT 16
MTOCTAHOBJICHUS ).

npaso Ha yuacmue 3auumHuKa
npaktuka EBponeiickoro Cyaa no npaBsam 4eji0BeKa

CMm. HmxkenpuseleHHoe nocta”osiieHne EBpomneiickoro Cyna mo mnpasaMm
yesjoBeka 1o kanode Ne 42259/07 «boiiko npomue Poccuiickon @Dedepayuuy
(BeIHECEHO M BeTynuiio B cuiy 20 ¢espana 2018 r.).

npaso Ha yEadceHue CeMeuHou HCU3HU
npaktuka EBponeiickoro Cyaa mo npasam 4eji0BeKa

B Bepxosubiit Cyn Poccuiickoit @enepainiy mocTynuil HeohUITUATbHBIHN
nepeBo nocranoBieHus EBporetickoro Cyja 1o npaBam 4esioBeka 1o xanooe No
42259/07 «boitko npomue Poccuiickoit Dedepauuuy (BLIHECEHO W BCTYIHUJIO B
cuty 20 ¢epans 2018 r.), KOTOPBIM YCTAaHOBJICHO, B TOM YHCJIE€, HapyIICHUE
crateid 8 1 9 KOHBEHIIMU B CBS3U C OTKA30M CJIE/IOBATEINS BbIIATh pa3pelIeHrE Ha
MTOCEIICHUS 3asBUTENS B CIEACTBEHHOM H30JIATOPE €r0 CEMbEW U CBSILIEHHUKOM,
ctatbu 34 KOHBEHIIMM B CBSI3M C HECOOJIIOJCHUEM MpaBa 3asBUTEIIS Ha TMOAady
xanooel B EBpomnelickuii Cyq BBUAY OTKa3a aJIMUHHUCTPALMU HUCIPABUTEILHOTO
YUPEKICHHUS BO BCTpEYaxX 3asBUTEII CO CBOMM IPEACTABUTENIEM B EBponeickom
Cyne.

3asBUTENb JKAJIOBAJICSI, B YaCTHOCTH, Ha TO, YTO €My HE pa3periaiu
BCTPEUYATHCS C WICHAMHM CBOEH CEMbH, a TAKXKE HA OTKA3 CJIEAOBATENS pa3pelInuTh
€My YBUIETHCS CO cBsilieHHUKamMu A. u C.

EBponeiickuii Cyn HamoMHWJI, YTO OTKJIOHEHHE >KaJI00 Ha OTrpaHUYCHHE
BU3WTOB WICHOB CEMbU WJIM UX YACTOTHI SIBISETCS IOCATATENILCTBOM Ha IIpaBa
3asBuTeNs No cratbe 8 KonBeHunu (myHKT 40 NOCTaHOBIIEHHUS).

Kak nmoauepkHyTOo B mocTaHoBJeHUHU, paHee EBpomeiickuii Cyn ormedain,
yTo «cTaThs 18 DenepanbHoro 3akoHa Poccuiickoit @eneparu «O coaepkaHun
MO/ CTPaXXEH TMOJ03PEeBAEMBIX U OOBHUHSEMBIX B COBEPIICHUU MPECTYTUICHHID -
KOTOpasi MpPeIyCMaTpUBAET IUCKPELUMOHHOE IPABO CIENOBATENS pa3pelarb a0
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JIBYX BU3UTOB B MECSI] - HE yJIOBIETBOPSIET TPEOOBAHUAM K «KAYECTBY 3aKOHA» U
MPEACKA3yEMOCTH, TOCKOJIBKY OHA MPEAOCTABISET HEOTPAHUUYECHHBIE OJTHOMOYUS
JUIS.  CIIEIOBATeNIsi B OTHOLICHHWM BHU3UTOB B TIOPbMY, HO HE OIPEACIISIET
00CTOSITEIBCTBA, CPOK JCHCTBUSA M OCHOBAaHMS JJIsl OTKa3za B BU3UTE» (MYHKT 41
MTOCTAHOBJICHUS ).

ITo muenuto EBpomneiickoro Cypaa, «[B|HyTpUTOCYIapCTBEHHBIM Cyj nOal
KPUTUYECKYIO OLEHKY 3JIOYNOTPEOJICHUIO CJIEIOBATEIEM CBOMX IOJHOMOYHN B
OTHOIIICHUM BU3UTOB MaT€pU U IKEHbl 3asBUTENISI HA HAYaJIbHBIX ATarax
paccrnenoBanud... OQHAKO OH MOJATBEPAU aOCOMIOTHYIO MPUPOIY MOTHOMOYUN
cienoBarensi B 0ojee MO3JAHEM TMepuojie... M OTKa3zal B MEPECMOTPE peIlIeHus,
Kiaccuuimpysi Math M KeHY Kak cBujeteneid cyaebHoro cienctBus. OH He
NBITAJICA TOWTH HAa KOMIIPOMHCC C YYETOM MOTPEOHOCTEW CJIEACTBUS W TpaBa
3asBUTEIISI HA YBAXKCHHE JIMYHOW >KM3HU. M3 TEKCTa MOCTAHOBJICHHS PailOHHOTO
Cylla SICHO CIIE€QyET, YTO BBIBOJABI, KACAIOLIHUECS CEMEWHOW >KU3HU 3asBUTEINS,
HUKAK HE TOBJMSUIA Ha TPOLENypy NPHUHATHS pemieHus» (MyHKT 42
MIOCTAHOBIICHHUS ).

Cyn mpumien K BbIBOJIY, UYTO «HE COOIIOJas HEOOXOIUMBbIA OajaHc,
BHYTPHUIOCY/IapCTBEHHBIE OpraHbl BJIACTH HE BBINOJHUIN CBOUX 0053aTENIbCTB B
YaCTU YKa3aHUSl OTHOCAIIUXCS K JICNTy U SIBJISIONIUXCS IOCTATOYHBIMHU MPUYUH JIJIs1
BMearenscTBay. (ClieoBaTeNbHO, B HACTOAIIEM Jejie  ObUIOo  JOIMYIIEHO
HapyleHue ctaTbu 8 KOHBEHIIMM B CBSI3W C OTKa30M B BBIJIay€ pa3pelleHus Ha
MOCEIIECHUS 3asBUTEIISI €0 MATEPhIO U XKEHOM (MMyHKTHI 43-44 MOCTaHOBIICHHUS ).

UYro KacaeTcs BOIPOCOB NMPUMEHEHU 1O Aeny cratbd 9 Konsenunu, To Cyn
HarlOMHWJI, YTO «OTKa3 B BU3UTE CBSIICHHUKOB SBIIAETCS MOCITATENIbCTBOM Ha
MPaBO 3aKIIOUYEHHOTO Ha CBOOOAY peluruu... Hanudue TIOpeMHBIX CBSIIIICHHHUKOB
HE W3MEHSET JaHHOTO BBIBOJA, HO MOXET OBITh YUYTEHO TPU OIICHKE
COpPa3MEPHOCTH BMEIIATEIHCTBAY (IMMYHKT 48 MOCTAHOBJICHHUS).

Cyn ormerun, uTo «[m]epBoe TpeOOBaHME 3aKIIOYAETCSI B TOM, UTO
BMEIIIATEILCTBO JOJDKHO OBITH «IpeaycMOTpeHO 3akoHOM». Kak Cyn 3asBiisi
paHee npu aHanuze ctatbi 8§ KOHBEHIMM, aOCOTIOTHBIE MOJTHOMOYHMS CIIEI0BATENs
B OTHOUIECHUH MOCEUICHUI U30JIATOPA, JIMIIUIN 3asBUTEIS MUHUMAIBHOU CTENEHU
3aIlMTHI OT MPOU3BOJIA UITU 3JI0YNOTPEOJIECHUH, HA KOTOPYIO MOTYT pPacCUMTHIBAThH
rpakJaHe MO MPUHIUIY BEPXOBEHCTBA IpaBa B JEMOKPATHUYECKOM OOIIECTBE.
Hacrosimass »xamoba HarysiIHO TOKAa3bIBAET, KAK MOMKHO 3JI0YNOTPEOISATh
HEOTpaHWYEHHBIMU MOJTHOMOYUSAMU. CriejoBaTeNb OTKAa3al B BUBUTE CBSIICHHHUKA
HAa OCHOBAaHMM TOTO, YTO OTO MOXET HETaTUBHO OTPa3UTbCs Ha XOJe
paccienoBanus, 0e3 OOBSCHEHUS MPUYUH ATOTO M O€3 OIEHKHU Bpena, KOTOPHIN
OyneT mpuYMHEH TMpaBy 3asBUTENsT Ha cBOOOay pemuruu. Cyabl HAYErO He
clenanu, 4ToObl OCYJIUTH 3J0YMOTPEOJCHUS W TOATBEPAUIN HEOTPAaHUYEHHBIC
noJiHOMOuMsI  ciefoBatens. B maHHbIX oOctositenbctBax EBpomneiickuin  Cyn
[I0JIAraeT, 4YTO 3aKOHOAATENIbHAs OCHOBA, PEryJHpyloUlas YCIOBUS BHU3UTOB
CBAIIEHHUKOB, SIBISIETCS HEAOCTATOYHON C TOYKH 3pEHUS TPEOOBAHMM K «KAYECTBY
3aKOHa»» (MyHKT 49 MOCTaHOBIEHU).
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Co0TBETCTBEHHO, UMEJIO0 MeCTO HapylieHue craTtbu 9 Konsenuun (myHkT 50
IIOCTAHOBJICHHUS).

3asBUTENb TAKXKE XKaJloBajics Ha To, 4yTo K...., ero npeacrasurento B Cye,
HE pa3pellii MOCETUTh €ro B CJIEACTBEHHOM H30JISITOPE AJsl MOATOTOBKH €ro
xano0sl B Cyna. OH cceutanics Ha ctaThio 34 KonBenium.

Cya oOpaTun BHMMaHHE€ Ha TO, YTO OH BBIABWJI HapylleHHe cTtaTbu 34
KOHBEHIIMM B aHAJOTMYHOM IIOCTAHOBIEHUH MO [JE€Iy «3aXapKuH npomus
Poccuiickoii @edepayuuuy», B KOTOPOM OTKa3 B BU3UTE npenacraBurensa B Cyae K
3agBUTENI0  ObUT  OOYCIIOBJIEH  HEJOCTaTKaMHU  BHYTPUTOCYIapCTBEHHOTO
3aKOHOJAaTeNbCTBA. B HacrosmeMm nene, mo mHeHuto EBponelickoro Cyxaa, K. He
IIO3BOJIWJIA TIOCETUTH 3asBUTEISI, HAXOAALIETOCS 0] CTPaXKEH, CChIIAsCH HA TE KE
IIPaBOBBIE HOPMBI

CrnepnoBarenbHo, Cya npunien K BBIBOAY, YTO B JAHHOM JI€JI€ TOCYJapCTBO-
OTBETYMK HE BBIMOJHUIO CBOMX OO0S3aTEIbCTB B COOTBETCTBHM CO cTaThed 34
KonBenun (myHKT 54 mOCTaHOBIICHUS).

npaeo Ha c0000Y MbICAU, CO8ECU U PeUSUU
npaktuka EBponeiickoro Cyaa o npasam 4ej0BeKa

Cwm. BbllIENpUBENEHHOE TOCTaHOBIeHHE EBpormeiickoro Cyna mo mpaBam
yesjoBeka 1o kanode Ne 42259/07 «boiiko npomue Poccuiickou Dedepayuuy
(BeIHECEHO M BeTynmiio B cuiy 20 ¢espansg 2018 r.).

sawuma npae nomepnesuiux
IMPaKTHKA Komurera mo npasamM MHBAJINIA0B

CooOpaxennss Komurera no npaBam nHBanuaoB ot 18 aBrycra 2017 r. no
neny bopuc Maxapos npomus Jlumewt (coobmienne Ne 30/2015).

Tema coobwenus: TpaBO 00jaJaTh TPABOCIIOCOOHOCTBIO HapaBHE C
JTPYTUMU.

Bonpocer cywecmea: noctyn K cyAy, OCYUIECTBIEHHE J1€eCOCOOHOCTH,
pa3zyMHOE MPUCTIOCOOJICHHE.

IIpaBoBbie mno3unun Komurera: Komurer HamomMuHaer, 4dYTO B
COOTBETCTBUM C MyHKTOM 3 crath 12 KoHBeHmmu [0 mpaBax WHBaIHUIOB]
roCy/apCcTBa-y4acTHUKM HECYT 00s3aTeNbCTBO, MpEIroarampuee, uYTo OHHU
KIPUHUMAKOT HaJUIeXKalIue MEpbl ISl MPEAOCTaBICHUS WHBAIMIAM JOCTyINa K
HNOJIEpKKE, KOTOpas KM MOXET TMOTpeOoBaThCsl MpU peain3alud  CBOEH
npaBocrocoOHocT». OH Takke HAllOMHUHAET, YTO B COOTBETCTBUHU C IMYHKTOM |
cratbu 13 «rocynmapcTBa-y4acTHHKH OOECIIEUMBAIOT HWHBAJIUAAM HapaBHE C
apyrumMu 3QQPEKTUBHBIN JOCTYIl K MPaBOCYAMIO, B TOM YHCIE MperycMaTpuBas
npolieccyanbHble W COOTBETCTBYIOLIME BO3PACTy KOPPEKTHUBBI, OO0Jerdyaroime
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BBITIOJIHEHHUE TEMU CBOEH 3(PPEKTUBHON POJIU MPAMBIX U KOCBEHHBIX YYACTHHUKOB,
B TOM YHCJI€ CBHJETENEH, BO BCEX CTAUAX IOPUIUYECKOTO Mpoliecca, BKIKOYas
CTaJIMI0 pacCleOBaHUs U JPYrHe CTaJuu NPEBAPUTEITHLHOTO MPOU3BOJCTBAY.
KoMurer cuurtaer, 4To, XOTS TOCYAApCTBA-YYaCTHUKU HMMEIOT OIMpPENeSICHHYIO
CBOOOJy  YCMOTpEHMsS  JJisi  ONpPENEICHUs  NPOLEIYPHBIX  MEXAHHU3MOB,
MO3BOJIAIONIMX MHBATUAAM OCYLIECTBIIATH CBOIO MPABOCIOCOOHOCTH, HEOOXOAUMO
yBa)KaTh COOTBETCTBYIOIIHE MPaBa JAHHOTO IuIa™ (myHKT 7.6 CooGpaxenuii).

Ounenka KomuteroM (pakTHUecKHX 00CTOAATEIBLCTB Aena: [oOecnieueHue
JOCTyNa K TPaBOCYJWIO] HE MPOMU3OILIO B Jieie I'-ku MakapoBOW, IPUTOM YTO
OyAy4d HETOCPEICTBEHHOW MOTEpIEBIICH OT MPOMCIIECTBUS OHAa SIBHO OblLia
«TIPSIMBIM  YJACTHHKOM» COOTBETCTBYIOIIMX CyneOHBIX mporeccos®. Kommurery
TaK)Ke SICHO, 4TO r-a MakapoBa xoTesna, 4ToObl €€ MO3UIUs Obula yCIbllllaHa BO
BpeMs CyneOHBIX CIyLIaHWi, HO €l He ObLIO MPEeJOCTaBICHO HHUKAKON (HOpMBbI
IPUCIIOCOOJIEHHs, 4YTOObI OHAa HMeJa TaKyld BO3MOXKHOCTb: OHAa HE MoOIJa
IPUCYTCTBOBATh Ha CIYILIAHUSIX U3-32 CBOEH MHBAJIMAHOCTH; OHa MH(OpMHUpOBaa
rOCyJ1apCTBO-yYaCTHUK 00 3TOM U IPOCUIIA TOCYAapCTBO-YYaCTHUK 00ECIEUUTh €€
IOPUIUYECKOE MPEICTABUTENIBCTBO B MEPBOM U B aNeUIALIMOHHON MHCTAaHUUHU, HO
el He OBbLIO OKa3aHO HUKAKOW momomu. CuuTasi, 4TO rocyJapCTBO-yYaCTHUK HE
o0Oecreynino Kakou-mubo (OopMbl «pa3syMHOIO MPUCIOCOOJIEHUS» JUIsl T-XKU
MakapoBoii, 4TOObl Ta MOIJIa MPUHATH YYacTUE B CYAEOHBIX CIyHIaHUSX U
nocJeayoniel mpoueaype o0xanoBaHus B CBs3U C ee AenoM, KoMHuTeT cuuraer,
YTO FOCYAapCTBO-YYACTHUK HAPYIIUJIO €€ MpaBa COTJIACHO MYHKTY 3 cTaThu 12 u
nyukty 1 cratsn 13 Konpenupn'® (nyHKT 7.6 Co0OpasKkeHHif).

BeiBog Kommurera: rocynapcTBO-y4aCTHUK HE  BBIINOJHUIO  CBOUX
00s3aTeNbCTB 10 MYHKTY 3 cTaTh 12 u nyHkty 1 crarbu 13 KonBeHmuu (IyHKT
7.7 CoobparkeHui).

Texcmvl  npusedeHHvIX OOKYMEHMO8, HPUHAMbBIX 002080pHbLIMU  opeaHamu OOH,
pasmeujensl no aopecy:

http://www.ohchr.org/EN/HRBodies/Pages/TreatyBodies.aspx.

Heoguyuanvusiii nepesod mexcmos nocmanosnenutl Eeponetickoco Cyoda no npasam
yenosexka noayuen uz Annapama Ynoanomouennozo Poccuiickou @edepayuu npu Esponetickom
Cyoe no npasam - 3amecmumens Munucmpa rocmuyuu Poccutickou @edepayuu.

B mexcmax 6 ocHosHom coxpanenvl cmuib, nyHKmyayus u opgozpagus aemopos
nepesooa.

%8 Cm. coobmenne Ne 7/2012, Mapnon Jicetimc Hobn npomue Ascmpanuu, CooOpakeHwHs,
ngI/IHSITLIC 2 cents0ps 2016 rona, myHkT 8.6.

% Cm. coobmerne Ne 11/2013, Jocemma Bucnu npomus Ascmpanuu, CooGpaeHHs, TIPHHSTHIS
1 arpenst 2016 roga, myHKT 8.9.

O B cooTBercTBIM CO cTaTheil 2 KOHBEHIWE «pasymHoe npucnocobnenuey» o3HadaeT BHECCHHE,
KOTJa 3TO HYXHO B KOHKPETHOM CJydae, HEOOXOAMMBIX W MOIXOMSIIMX MoaudUKanuil u
KOPPEKTHBOB, HE CTAHOBSIIMXCS HECOpa3MEPHBIM WM HEOINPABJAHHBIM OpEeMEHEM, B LENsX
oOecrieyeHHs peayM3alliil WIM OCYIIECTBICHUS WHBAIMIAMU HapaBHE C JIPYTMMH BCeX IpaB
YeJI0BEKa ¥ OCHOBHBIX CBOOO].



