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IHOCTAHOBJIEHHUE

Ilienyma BepxosHoro Cyaa Poccuiickoit @egepaunu u
Bricmero Apourpasxkuoro Cyna Pocceuniickoii @exepanun

MockBa Ne 5/29 26 mapta 2009 r.

O HeKOTOPBIX BONPOCAX, BOSHUKIIUX B CBA3H
C BBeJCHHEM B IeHCTBHE YACTH YeTBEPTOH
I'paxpanckoro koaexkca Poccuiickoit @egepaunu

B cBs3u ¢ BBei€HMEM B JICCTBHE YaCTH YETBEPTOM ['pakIaHCKOTO KOJEKCa
Poccutiickoiit @eaepanuu (ganee - 'K PD, Kogekc) B cyneOHOIM MpaKTUKE BOZHUK
pan BompocoB. B mensx oOecrniedeHuss €AMHOOOPa3HBIX TMOJXOJOB K HX
paspemiennto [lnenym BepxoBHoro Cyna Poccuiickorn ®enepamuun u Ilnenym
Bricmero Apoutpaxuoro Cyna Poccuiickoii ®enepanvu MOCTaHOBISIOT J1aTh
cyZaM CIIEAYIOUIME Pa3bICHEHHUS.

1. Omnpenensis NOABEAOMCTBEHHOCTh JEJ, CBSI3aHHBIX C IPUMEHEHHEM
nojokeHui yactu uerBeprod ['K PO, cymam Hagmexur UCXOAUTH U3
CIEAYIOIIETO.

Coopel O TOM, KTO SBIISIETCSI aBTOPOM pe3yJibTaTa HHTEUICKTyalbHOMN
JeATEeIIbHOCTH, MOJIBEIOMCTBEHHBI CyaaM OOIel FOPUCIUKIIMN KaK HE CBSI3aHHBIC
C  OCYHIIECTBJICHHMEM  MPEANPUHUMATEIBCKOW W  HWHOW  ASKOHOMHUYECKOU

JACATCIBHOCTH.



[TonBEe1IOMCTBEHHOCTh CIIOPOB O HAPYIIEHUAX MHTEUICKTyaJlbHBIX MpaB Ha
pe3yAbTaThl UHTEIUICKTYAJIbHOW JESTEILHOCTH U MPUPABHEHHBIE K HUM CPEACTBa
WHIUBUyaIA3aIMU IOPUIUYECKUX JIHUI], TOBAPOB, pabOT, YCIyr U MNPEINpUSTUH,
00 yCTaHOBJICHMHM TIaTEHTOOOJAAaTeNlss, O TMpaBe MPEKACTOIb30BAHUS |
MOCJIETIONB30BAHUS, a TAKKE CIIOPOB, BHITEKAIOLIUX U3 JIOTOBOPOB 00 OTUYKICHUU
WCKJIFOYUTEIBHOTO MPaBa U JIMIIEH3UOHHBIX JTOTOBOPOB, OMPEAEISAETCA UCXOIA U3
CyOBEKTHOTO COCTaBa YYaCTHUKOB CIOpa, €CIM TaKOHW CHOp CBSI3aH C
OCYILECTBJICHUEM MPEAITPUHUMATEIIBCKON U UHOM SKOHOMHUYECKOU eI TEIbHOCTH.

Bonpocsl npumenenusi @enepajbHoro 3akona «O BBeleHNH B 1eiCTBHE

yactu yerBepToi I'paxknanckoro koaexkca Poccuiickoii @enepauumn»

2. Yactp uyerBepras 'K P® BBenena B geiictBue ¢ 01.01.2008. B cuy
cratb 5 DenepanbHoro 3akoHa ot 18.12.2006 Ne 231-®3 «O BBeneHUM B
neucTBue 4yactu yerBeprou ['paxkmaHckoro kojekca Poccuiickoin denepanumny»
(manmee - BBOJHBIN 3aKOH) OHA MPUMEHSIETCS K MPABOOTHOLIECHUSM, BO3HUKIIUM
rnocie BBeAcHHUS €€ B jaeicTtBue. [lo mMpaBOOTHOIIEHWSIM, BO3HUKIIUM JI0
01.01.2008, oHa nmpuMeHsIETCS K TEM IIpaBaM U 00s3aHHOCTSIM, KOTOPbIE BOZHUKIIH
nocie 31.12.2007.

VYKa3aHHOE 03HAa4YaeT, B YaCTHOCTH, CIEAYIOLIEE.

2.1. Ilpm paccMoTpeHMM JAen O HapyUIEHUSX I[paB Ha PeE3yJbTaThl
MHTEJUICKTYAIbHON AesATeNbHOCTH, nonymeHHsix a0 01.01.2008, cynam cienyer
PYKOBOJCTBOBAaThCA 3aKOHOJATEIIbCTBOM, JEWCTBOBABIIMM JO BBEIACHUS B
neiicteue yactu yerseptoit [' K PO.

Tak, ecii TUIOM AOMYIIEHO HE3aKOHHOE BOCIIPOM3BEICHUE MPOU3BEIACHHUS
mo 01.01.2008, a pacmpocTpaHeHHe €ro KOHTpPa(aKTHOTO IK3EMIUIIpa
ocymectBieHo mnocine 31.12.2007, nmeno B YacTh HapylleHUsT IpaBa Ha
BOCIIPOU3BEJECHNUE JOJDKHO PAcCMaTpuBaThbCd B COOTBETCTBUU € 3aKOHOM
Poccuiickoit @enepanuu ot 09.07.1993 Ne 5351-1 «OO0 aBTOpCKOM TMpaBe U
CMEXHBIX TpaBax» (nanee - 3aKoH 00 aBTOPCKOM IpaBe), B YAaCTH HapYyIICHUS

MpaBa Ha paclpoOCTPaHEHUE - B COOTBETCTBUM C IMOJOKEHUSIMU YacTH YETBEPTOU

['KPO.



2.2. ITpu paccMOTpEeHHH J€1 O NPU3HAHWU MHTEIUIEKTYaJbHBIX IpaB (Mpu
OPUMEHUMOM  POCCHUHCKOM IpaBe) MOMJIEKUT NPUMEHEHUIO POCCHIICKOE
3aKOHOAATENBCTBO, JECTBOBABIIIEE Ha MOMEHT BO3HUKHOBEHUS
COOTBETCTBYIOILIETO MNpaBa. Tak, aBTOpP INMPOU3BEIAECHUS ONPENEIAECTCS HA OCHOBE
3aKOHOAATENbCTBA, JICMCTBOBABIIETO HAa MOMEHT €ro CO3JaHHs; aBTOP
M300pETeHMs], TMOJIE3HOM MOJENU WM MPOMBIIUIEHHOro o0paslla - Ha OCHOBE
3aKOHOAATENBCTBA, JEUCTBOBABIIETO HA ATy MOJAYM 3asBKHM Ha BbAAYy IATEHTA
Ha 3TO U300peTeHHE, MOJIE3HYI0 MOJIEIIb WU IPOMBIIIEHHBIN 00pa3ell.

2.3. Ilpu ocnapuBanuum pemeHuid  DegepanbHONM  CIy)KObl  TIO
WHTEJUIEKTYalIbHOM COOCTBEHHOCTH, NAaTE€HTaM W TOBApHbIM 3HaKaMm (nmanee -
PocniateHT) cynbl JOKHBI YUWUTBHIBaTh: 3asiBKM Ha BbIJAdy IaTE€HTa, 3asBKU Ha
TOBAPHBIN 3HAK, a4 TAKXKE 3asBKM HA HANMEHOBAHNE MECTA MPOUCXO0KICHUSA TOBAPA
[IOUIE)KAT  pacCMOTpeHuto  PocrmareHToM B NOpsAIKE,  YCTaHOBJIECHHOM
3aKOHOJATEIbCTBOM, JIEHCTBOBABIIMM HAa MOMEHT IOJAa4u 3asBOK, €CIM HHOE
CIIEHHAJIBHO HE MPETyCMOTPEHO 3aKOHOM.

IIpu paccMOTpeHNH BO3PaKEHHUM IIPOTUB BBIIaYM MATEHTA, IPEAO0CTABIICHUS
IIPABOBOM OXpaHbl TOBAapPHOMY 3HAKy, HAaMMEHOBAHUIO MECTa IMPOUCXOXKICHUS
TOBAapOB CyJAbl OINPEAEISIIOT OCHOBAaHUS U1 NPHU3HAHUSA HEACHCTBUTEIBHBIM
NIaTEHTa, MPEJOCTABJICHUS MPAaBOBOM OXpaHbl TOBAPHOMY 3HAKY, HaUMEHOBAHMIO
MeCTa MPOUCXOKICHHSI TOBAPOB, UCXOI U3 3aKOHOAATENBCTBA, JAEHCTBOBABLIETO
Ha MOMEHT I101a4! 3asBKM Ha BbIJAdy IATEHTA, 3asBKM HA TOBAPHBINA 3HAK, 3asBKU
Ha HANMEHOBAHHUE MECTA IIPOUCXOKIAEHUS TOBAPOB.

Bmecre ¢ TEM NOANEKUT TNPUMEHEHUIO TOPSANOK PACCMOTPEHUS
COOTBETCTBYIOIIUX BO3PAKEHUN, IEHCTBYIONIMHA Ha MOMEHT OOpaileHus 3a
MIPU3HAHUEM HEINCHCTBUTEIBHBIMU MATEHTA, MPEIOCTABICHHS MPAaBOBOW OXpPaHbI
TOBAapPHOMY 3HAKY, HAUMEHOBAHHUIO MECTA IIPOUCXOKIEHUS TOBAPOB.

2.4. Pemass BOnpoc O MPEKPALIEHWH MPAaBOBOM OXpaHbl TOBAPHOTO 3HAKa
JOCPOYHO BCIIEICTBUE €r0 HEWCHOJIb30BAaHUS, CYIbl JOJDKHBI HUCXOIWUTh W3
TPEXJIETHETO CPOKa TaKOTO Heucnoib3oBaHus (MyHKT 1 cratbu 1486 'K PD) BHe

3aBUCHUMOCTH OT AAThI ITIOJa4YM 3aABKH Ha TOBapHBIﬁ 3HaK.



3. B cuy a63ama nepBoro ctathi 6 BBOAHOTO 3aK0HA CPOKHM OXpaHBI MPaB,
npeaycmotrpernsie ctatbamu 1281, 1318, 1327 u 1331 [IC P®, npumenstorcs B
CIyyasx, KOrja MSATHUACCATUICTHUN CpPOK JACHUCTBHS AaBTOPCKOTO IIpaBa WU
CMEXHBIX npaB He uctek k 01.01.1993.

CornacHo aGzarry mnepBoMy nyHkta 1 crateu 1281  Kogekca
UCKIIIOUMUTENIFHOE TMPaBO Ha MPOU3BEJIEHUE ACHCTBYET, MO 0OIleMy MpaBUIly, B
TEUEHHE BCEW >XU3HM aBTOpa W CEMHUJIECATU JIeT, cuutas ¢ | sHBaps rona,
CJIEAYIOIIETO 3a TOJOM CMEPTHU aBTOPA.

[TosToMy, ecny NATHIECATWIETHUN CPOK IEWCTBUS aBTOPCKOIO IpaBa Ha
npousBeaeHue uctek nocie 31.12.1992 (1o no BeTymienus B cuiny deaepaibHOTO
3akoHa oT 20.07.2004 Ne 72-®3 «O BHecenun nzMeHeHuil B 3akoH Poccuiickoi
Oeneparun «O0 aBTOPCKOM TIpaB€ M CMEXKHBIX IIpaBax», yCTaHOBUBIIETO
CEMHUJIECTUIETHUN CPOK JCHCTBUSI aBTOPCKOTO IpaBa) U MPOU3BEACHUE TIEPEILIO
B oOmiecTBeHHoe aocrosinue, ¢ 01.01.2008 neiicTBUE UCKIIOYUTENBHOTO MpaBa Ha
ATO TMPOU3BEACHUE BO300OHOBISETCS W €r0 CPOK HCUUCIACTCS IO MpaBUiIaM,
npeaycMoTpeHHbIM cratbeid 1281 'K PO.

JIeliCcTBUS NI, NCIIOJIB30BABIIMX O BBEJACHHUS B JEHCTBUE YaCTU YETBEPTOU
Konekca mpoussenenusi, koropsie Haxoauiuch 10 01.01.2008 B oOmiecTBeHHOM
JIOCTOSIHUM, ¥ COOJTFO/IABIIMX TOJIOKEHUs cTaThu 28 3akoHa 00 aBTOPCKOM TIpaBe,
HECMOTpST Ha BO30OHOBJICHME JICHCTBUS  UCKJIIOYUTEIBHOIO TIpaBa Ha
MPOU3BEACHUE HE MOTYT CUMTATbCs HapylleHueM. Bmecre ¢ Tem panbHenIinee
WCIIOJIb30BaHUE MPOU3BEIACHUS MOXKET OCYIIECTBIATHCS TOJIBKO C COOJIIOJICHUEM
nosokeHnit yactu yerseprout 'K PO.

4. Ha ocHoBannm ab3aria BTOporo cratbu 6 BBoIHOTO 3aKoHa aBTOPCKOE
MpaBo opuanueckux aul, Bo3Hukmee a0 03.08.1993, To ecth 10 BCTyIIEHUA B
cuty 3akoHa 00 aBTOPCKOM IpaBe, MPEKPaIIaeTcs M0 UCTEUYCHUN CEMHUIECCSITH JIET
CO JHS TIPAaBOMEPHOTO OOHAPOJOBAHMS TPOU3BEICHUS, & €CIM OHO HE OBLIO
OOHApOJOBAaHO - CO JHS CO3JaHusl MpousBeneHus. K COOTBETCTBYIOIIMM

IIPABOOTHOIIEHUAM I10 aHAJIOTUU MPUMEHSIOTCS NpaBuiia yactu yetsepron 'K PO.



Jns neneil uxX NPUMEHEHUS TaKUE HOPUAMYECKHE JIMIA CUUTAIOTCS aBTOpaMu
IIPOU3BEACHUMN.

PykoBoACTBysICb ~ JaHHBIMH  3aKOHOIIOJIOKEHHUSIMH,  CyJaM  CIIEAyeT
YUUTHIBATh: YKa3aHUE Ha TO, UTO IS 1IeJIei MPUMEHEHUS MTPaBUI YACTU YE€TBEPTON
Kozekca ropuinueckue nuia CUUTAIOTCS aBTOpaMU IMPOU3BENCHUM, HE O3HAYAET
MPU3HAHUS COOTBETCTBYIOIIUX IOPUINYECKUX JIUIl aBTOPAMU, 00JIaJal0IIMMU BCEM
KOMIUIEKCOM HHTEIUICKTYaJIbHBIX TMpaB Ha MPOU3BEACHUE, KOTOPhIE MOTYT
OpUHAAJIekKaTh aBTOpaM - (PU3MYECKUM JUIAM, - a HMMEHHO JIMYHBIMU
HEUMYIIIECTBEHHBIMHU MPaBaMHU.

BcenencTtBue 3T0ro K I0pUAMYECKUM JIMIaM, TPUOOPETIIIMM aBTOPCKUE MpaBa
no 03.08.1993, mnpumensarorca mnonoxkeHuss dvactu 4derBeprol 'K PO,
PETryIUPYIOLIME OCYUIECTBICHUE, MPEKPAIICHUE HWCKIIOYUTEIBHOIO TIpaBa U
pacniopsbkeHre UM. JIMYHbIE HEMMYIIECTBEHHBIE IPaBa HAa COOTBETCTBYIOIIHE
MPOU3BEICHUS TPUHAIIICKAT HU3UUESCKUM JIUIIAM.

5. CornacHo cratbe 12 BBOAHOrO 3akoHa MOJIOKEHUA MYyHKTOB 1, 3 1 5
crateu 32, crareii 33 m 34 3axkona CCCP ot 31.05.1991 Ne 2213-1 «OO6
nzooperenusix B CCCPy», mynkra 3 cratbu 21, myHkToB 1 1 3 cTaTthu 22 U cTaThu
23 3akona CCCP ot 10.07.1991 Ne 2328-1 «O mpOMBIIUIEHHBIX 00pa3iax» o
JroTax M MATEpUAIbBHOM CTUMYJIMPOBAHUU MPUMEHSIOTCS Ha TEPPUTOPUU
Poccuniickont ®@enepanuu A0 NPUHATHS 3aKOHOJATENBHBIX AaKTOB Poccuiickon
denepanvi 0 pa3BUTHH U300PETATEIHCTBA M XYI0KECTBEHHO-KOHCTPYKTOPCKOTO
TBOpPYECTBA.

[Ipy npuMeHEHUM [JaHHOM HOPMBI HEOOXOJUMO YUYUTHIBATh, UTO
COOTBETCTBYIOIIME 3aKOHOMOJIOKEHUS, a TAaKXKE MPUHATHIE ISl UX pealu3aluu
WHbIE HOPMATHBHBIE TPABOBBIC AaKThl TOJICKAT MPUMEHEHUI0O B YaCcTH, HE
nporuBopeyaiiei [' K PO.

Cratbs 34 3akoma CCCP «O6 wm3oOperenusix B  CCCPy,
npeaycMaTpuBaroIias BBIIJIATY  MPEANPUSITHEM-TIATEHTOOOIagaTeIeM U
NpEANPUATUEM-JIUIICH3UATOM  BO3HArpaXkJAeHusi  JulaM, COJACHCTBOBABLIUM

CO3JaHUI0 U UCIONb30BaHUI0 n3o0peteHus, ¢ 01.01.2008 npumensieTcst ¢ yuyeTom



nynkta 4 crareu 1370 Kopekca Tompbko B 4YacTu 00s3aHHOCTH paboTomaTelis
BBIIUIATUTh BO3HATPAXKJICHUE WJIM KOMIIEHCALMIO pa0OTHUKY - aBTOPY CIIy>KEOHOTO
HU300peTeHUs.

6. Ucxons u3 crateum 14 BBomHoro 3akoHa (uUpMEHHBIE HAaUMEHOBAHMS
IOPUUYECKUX JIUI, HE COOTBETCTBYIOIIME IMpaBuiaMm maparpada 1 riasel 76 I'K
P®, noanmexar NpuBEAECHUIO B COOTBETCTBHE C 3THUMHU MPABWIAMHU MPHU MEPBOM
nociie 01.01.2008 n3MeHeHnH yupeIuTeNbHbIX JOKYMEHTOB FOPUINYECKUX JIMII.

Eciu ¢dupMeHHOe HaMMEHOBAaHHME IOPUAMYECKOTO JHIAa HE IMPUBEICHO B
COOTBETCTBHE C TpeOoBaHUsAMU NYHKTOB 3 U 4 cratbu 1473 'K PO B ykazaHHbIN
MOMEHT, TO COIJIACHO IIyHKTY 5 0JTOM CTaTbU OpraH, OCYLIECTBIIIOLINN
rOCYAApCTBEHHYIO PETUCTPALMIO FOPUINYECKHUX JIUL, BIIPAaBE MPEABSIBUTH TAKOMY
IOPUIUYECKOMY JIMI[y HUCK O TMOHYXXJIECHUH K U3MEHEHUI0 (PUPMEHHOIrO
HauMmeHoBaHuA. [lonoxenust aG3ama TpeThero MyHKTa 2 M IyHKTa 3 craThu 61
Koznekca B TaHHOM Cilydae He PUMEHSFOTCSL.

7. loanynktom 13 craten 17 BBoanoro 3akona 'K P® nononHen cratbeit
1521, ycTanaBnuBaromiei oxpaHy n300paxeHus rpakJaHuHa.

[IpaBo Ha oOHapojoOBaHUE M JajbHEWIIEEe HCIIOIb30BaHUE H300PAKEHUS
rpaKJaHUHA HE SBIIECTCS UCKIIFOUUTEIBHBIM IIPABOM B CMBICIIE MTOJIOKEHUIN YacTH
yerBepToi Konekca, ciienoBaTenbHO, B Cilydae HapyLIEHUs YKa3aHHOIO IIpaBa
MOT'YT OBITh MPUMEHEHBI JIUIIL CIIOCOOBI 3alUThI, yCTaHOBIIEHHbIE cTaThel 12 'K
PO.

Takxe HagIeKUT WMETh B BHAY, 4TO B cuiay cratbu 152 Kogekca He
TpeOyeTcss coryiacusg TpaXJaHMHa Ha OOHapoJOBaHUE U  JaybHeillee
UCIIOJIb30BaHUE U300paKEeHUs, €CIIN:

UCIIOJIb30BAaHUE M300pa)KE€HUs OCYIIECTBISAETCS B TOCYJAapCTBEHHBIX,
OOIIECTBEHHBIX MJIM WHBIX MyOIMYHBIX UHTEpECax;

WM u300paXkeHue TrpakIaHWMHA TMOJIY4YeHO TP ChEMKe, KOTopas
MPOBOJUTCA B MECTaX, OTKPBITHIX [JIsi CBOOOAHOTO TMOCEHICHUWs, WM Ha
nyOMUYHBIX MEpONpUATUAX (COoOpaHUsX, Ccbhbe3lax, KOH(MEpPEHIUAX, KOHIEPTaXx,

NpEACTAaBJICHUAX, CIIOPTUBHBIX COPCBHOBAHUAX H HO)IO6HBIX MepOHpI/IHTI/IHX), 3a



UCKJIIOYCHHEM CITy4aeB, KOTJla TaKoe M300pakeHue SBISETCS OCHOBHBIM O0BEKTOM
UCITOJIb30BAHUS;

WU TPaKJaHUH MO3UPOBAJ 3a IJIaTy.

Ilog cpeMKOW, NOPOBOAUMON B MeECTax, OTKPBITBIX [JIsI CBOOOJHOIO
MOCEIIECHHs, TTOHUMAETCS B TOM YHCIE KHHO- U (POTOCHEMKA, BUJEO3AIUChH,
OCYUIECTBJIsIEMasi B X0JI€ MPOBEICHUS OTKPBITHIX Cy/IeOHBIX 3aceIaHU.

Kuno- u ¢oTochemka, BHIACO3ANUCh OTKPBITOTO CYAEOHOTO 3aceIaHus
JOJDKHBL  TPOBOJAUTHCS B MOPSAKE, MPEAYCMOTPEHHOM IPOLECCYaJIbHBIM
3aKOHOJATEIBCTBOM ("YacTh 5 crarbu 241 YToJ0oBHO-IpOLECCYyaIbHOTO KOZEKCa
Poccuniickonn @enepanun, yacte 7 cratbu 10 I'pakaaHCKOTO IPOIECCYATBHOTO
konekca Poccuiickoit ®enepannu (manee - [TIK P®), wacts 7 crateu 11
ApOUTpaKHOTO TMpolecCyaabHOro Kojekca Poccuiickont ®enepauuu (nanee -
AIIK PD)).

Cornacue Ha UCHOJB30BAaHUE TAKOW 3allUCHU OT YYaCTHHKOB CyAEOHOTO
3ace/laHus He TpedyeTcs.

8. CraTbeit 25 BBoiHOI0 3aKOHA BHECEHBI M3MEeHEeHUs B cTaThio 772 'K PD,
PETryIMPYIOLIYI0 IpaBa CTOPOH Ha pe3yibTaTbl HAYYHO-HCCIIEIOBATEIbCKUX,
OTBITHO-KOHCTPYKTOPCKUX U TEXHOJIOTMYECKHUX padoT.

B cuny nynkra 3 crareu 772 Kopekca mpaBa MCIIOJHUTEINS M 3aKa3yvKa Ha
pe3ynbTaThl padboT, KOTOPBIM MPENOCTABIIACTCS MPABOBAsl OXpaHa KakK pe3yJbTaTaM
VMHTEJUIEKTYaJIbHOU JIESITEIBbHOCTH, OINPENEIA0Tes no npasuiaM paszgena VII T'K
P®.

Eciu B paMkax HCHOJHEHUST [JOTrOBOpa Ha BBHINOJHEHHE HAy4YHO-
UCCIIEIOBATENbCKUX, OIBITHO-KOHCTPYKTOPCKUX W TEXHOJOTHYECKHX padboT
CO37aH MATEHTOCHOCOOHBIM  pe3yJbTaT MHTEIIEKTYalbHOU  JESTENbHOCTH,
CO3/IaHME€ KOTOPOTrO He ObUIO MpsIMO NPEAYCMOTPEHO JOrOBOPOM, IpaBO Ha
NOJlyYE€HUE TAaTEeHTa Ha W300peTeHHe, MOJIE3HYI0 MOJENb WM MPOMBIIIICHHBIN
oOpazery B cuny myHkta 1 crateum 1357, mynkta 1 crateu 1371 Kopgekca
OPUHAICKUT  MOAPSIAYMKY  (MCIOJHUTENI0), €CIM  JOTOBOPOM  MEXKIY

HUCIIOJIHUTCIIEM M 3aKa34YWMKOM HE IMPECAYCMOTPECHO HHOC. B YaCTHOCTH, C YUYCTOM



U3JI0)KEHHOT0, a TaKXke MnojokeHuid cratbu 772 'K PO 3aka3unky MOXeT ObITh
IIEpEJaHo NIPABO HA MOJIyYEHHUE MTaTeHTA.

[Topsimok MCTONIB30BaHUS TAKOTO PE3yJIbTaTa 3aKa34MKOM ONPEACIISIETCS Ha
ocHoBanuu ctatbu 1371 Konekca.

OO0mue mMoJI0KeHust

9. B cooTBeTcTBHM ¢ MOJIO)KEHUsAMHU 4yacTh yerBepTol 'K PD TepmMuHOM
«UHTEJUIEKTyaJIbHAasi COOCTBEHHOCTBY» OXBATBIBAIOTCS TOJBKO CaMH PE3YJIbTATHI
WHTEIUIEKTYaJlbHOW  JIEATEIbHOCTM W INPUPABHEHHBIE K HHM  CPEACTBA
WHIUBUyAIA3alUU IOPUIUYECKUX JIHI, TOBAPOB, padOT, YCIyr U MPEINpPUATUH,
HO He mpaBa Ha Hux (crtarbs 1225 Kopekca). Ha pe3ynbraTtbl MHTEIUIEKTYaIbHON
NEATEIPHOCTH W  IPUPABHEHHBIE K HUM CpEACTBA HHIMBHIyaIM3aLUU
IOPUIUYECKUX JIUL, TOBAPOB, padOT, YCIyT W NPEANPUATUN (MHTEIIEKTYalbHYIO
cOOCTBEHHOCTh) B cuiy ctatbu 1226 'KP® mnpusHaroTcsi MHTEIUIEKTYyaJIbHbIC
IpaBa, KOTOpPbIE€ BKJIIOYAIOT B c€0s HCKIIOYUTENIBHOE MpaBo, SBIIAIOIIEECS
MMYILIECTBEHHBIM IPABOM, a B CIIy4asX, MpeaycMOTpeHHbIX Komekcom, Takxke
JIMYHbIE HEMMYILIECTBEHHBIC MpaBa U MHbBIC NpaBa. B CBA3M ¢ 3TUM cyaam ciaeayer
YUYUTBIBATh CIEAYIOLIEE.

9.1. Ilynkr 1 cratbn 1225 I'K P® conepkuT mcUepHbIBAIOMINI NEPEUYCHB
pPE3yNbTATOB MHTEIUIEKTYaJIbHOM JEATENBHOCTH M NMPUPABHEHHBIX K HUM CPEICTB
VHIUBUyAIU3alMU FOPUINYECKHUX JIMI], TOBAPOB, padOT, yCIyr U NpeaNpUsiTUH,
KOTOPBIM IPEAOCTABISACTCA IPAaBOBAasi OXpaHa HAa OCHOBAaHUM W B IIOPSJKE,
MPEyCMOTPEHHBIX YacThio yeTBepToil 'K PD.

9.2. JInyHble HEMMYILECTBEHHBIE U WHBIC NIPaBa, yKa3aHHbIE B cTaThe 1226
I'K P®, oxpaHAIOTCA TOJBKO B TOM ClIy4ae, €CIM COOTBETCTBYIOLIMMHU
MOJOKEHUsIMA ~ 4YacTh  4erBeprod Komekca O  KOHKPETHOM — pe3yibTare
WHTEJJIEKTYallbHOW ~ AESATEIbHOCTH WJIM T[PUPABHEHHBIM K  pe3ysibTaTaM
VHTEJUIEKTYaJIbHOM JEATEIbHOCTH CPEACTBAM HHJIMBHIyaJIH3alMM YCTAHOBJIECHA
OXpaHa CrelraJlbHO TOMMEHOBAHHBIX JIMUYHBIX HEUMYIIECTBEHHBIX U MHBIX MPaB.

10. TIIpum paccMOTpeHHHM BOMNPOCOB, CBA3aHHBIX C IIPaBOM Ha

BO3HArpaXacHue 3a UCIIOJIb30BAHUC PE3yJIibTaTa I/IHTGHHGKTyaHBHOﬁ ACATCIIBHOCTU



(kpoMe TpaBa Ha  BO3HATPaXJACHHE 3a  KCIOJB30BAHHE  CIIYKEOHOTO
MPOU3BEACHUS ), Cy1aM HAJIC)KUT UCXOJUTh U3 CIEAYIONIETO.

10.1. ITo cmbicny mnonoxeHuit myHkra S5 cratbu 1229 'K P® mnpaBo Ha
BO3HArPaXKJICHUE BXOJIUT B COCTAB UCKIIIOUUTEIHHOTO MIpaBa.

10.2. B cny4asix, yCTaHOBJIEHHBIX IOJOXEHUSIMU YacTu yeTBepToil 'K PO,
MIPABO HAa BO3HATPa)XJAECHUE COXPAHSETCS Y aBTOpPA, MUCHOJHUTEINS, U3TOTOBUTEIS
dboHOTpaMMBI M TOTJQ, KOT/Ia UCKIIOYUTEILHOE MPaBO €My HE NPUHAMICKHUT, a
paBHO Yy oOJjazarens UCKIIOUUTEIBHOTO TMpaBa, €CIM OHO CYIIECTBEHHO
orpaHu4eHo (Hanpumep, ctateu 1245, 1263, 1326 Koxaekca).

10.3. Ha cnydam, npegycMaTpUBarOIIME HWCIOJIb30BAHUE PE3YIbTATOB
WHTEJUICKTYalbHOM JesTeNbHOCTH O€3 corjacusi mpaBooOiaaareneid, HO C
COXpaHECHHEM 3a HUMHU MpaBa Ha BO3HATPAXKICHHUE, PACIPOCTPAHSIETCS MPaBUIIO
ab3ana neporo myHkrta 1 crtateum 1231 'K P® o nelicTBuu Ha TeppUTOpUH
Poccutickon ®enepanun HUCKIIFOYUTEIBHBIX 1pas, YCTaHOBJICHHBIX
MEXAyHapoHbIMU JoroBopamu Poccuiickor ®enepanuu u Kogekcom.

10.4. Cynam cnenyer yuuTbiBaTh, YTO B CUIy IyHKTa 3 ctathu 1263 'K PO
KOMIIO3UTOD, SIBJISTFOILIUIACST aBTOPOM  MY3BIKaJIbHOTO IPOU3BEICHMUS,
WCIIOJb30BaHHOTO B ayJAUMOBU3YAIbHOM IIPOU3BEJACHUHU, COXPAHSET IPaBO Ha
BO3HArpaXXJIeHUE MpU MyOJTUYHOM HMCIIOTHEHUU JIMOO COOOIICHUH B dGUP WU IO
KaOeJII0 ATOTO ayJuOBU3YaJIbHOTO TPOU3BEACHUS. TakuM 00pa3oM, Jaxe eciu
UCKJIFOYUTEILHOE NPaBO HAa COOTBETCTBYIOIIEE MY3BIKAJIbHOE MPOU3BEIACHUE B
1EJIOM TPUHAJICKUT JPYyroMy JIUIly, TPABO HAa BO3HATPAXKJICHHUE COXPAHSIETCS 3a
KOMIIO3UTOPOM.

10.5. B cuny nynkra 3 crateu 1255 'K P® npaBo cienoBaHusi sIBISETCS
CaMOCTOSITEJIbHBIM TIPAaBOM  aBTOpa, OTJIMYHBIM OT MPUHAICKAIIETO €My
WCKJIIOYUTEIBHOIO MpaBa Ha IPOU3BEICHHUE.

IIpu paccMoTpeHHM CIOPOB, BO3HHUKAIOUIMX B CBSI3U C IPUMEHEHUEM
nonoxkennit 'K P®D o mpaBe crienoBaHusi, HEOOXOAMMO HMETh B BHUAY: B
COOTBETCTBHM ¢ MyHKTOM 1 ctathu 1293 Kopgekca cyiecTBo mpaBa ClI€IOBAHUS

COCTOUT B TOM, UTO aBTOp HMCCT IIPpaBO Ha IOJYUYCHHC BO3HArpaXJICHUA B BHAC



MPOIEHTHBIX OTYUCICHUM OT IEHbl MNEPEenpoJaXh OpUTHHANa ITPOU3BEIACHUSA
N300pa3UTEIHLHOTO MCKYCCTBA. B OT/iMYME OT WCKIIOYUTEIHHOTO IIpaBa IMPaBO
CJIEOBaHUsl HEOTUYXKAAEMO, XOTS IMEPEXOAUT K HACJIEIHMKaM aBTOpa Ha CPOK
JEUCTBUSL MCKIIOUUTENBHOTO MpaBa Ha MpousBeneHue. [IpaBoM crienoBaHus
MOJIB3YIOTCSl TAKXKE aBTOPBI JUTEPATYPHBIX M MY3bIKAJIBHBIX IPOU3BEACHUN B
OTHOUIIEHUU MEPENPOaKH aBTOPCKUX PYKOIHUCeH (aBTOrpadoB) UX MpOU3BEACHUIM
(myHKT 2 cTateu 1293 'K PO).

11. CornacHo mynkry 1 crateu 1233 'K P® mnpaBooOnagateib MOMKET
pacCropsAUTLCS MPUHAIIEKAIUM €My HCKIIOUUTEIBHBIM MPABOM Ha pe3yJbTar
WHTEJJICKTYaJIbHOU JIEATEIbHOCTH WJIM Ha CPEJCTBO WMHIUBUAYAIU3AIUUA JTFOOBIM
HE MPOTMBOpPEYAIIMM 3aKOHY M CYIIECTBY TaKOrO HCKIIOYUTEIBHOTO ITpaBa
CIIOCOOOM.

B ciyyae BHeceHMS HUCKIIOYMTEIBHOIO IIpaBa B KayecTBE BKJIAJa B
YCTaBHBIN (CKJIAQJOYHBIN) KaluTajdl MOMUMO yKa3aHUs Ha 3TO B yYPEAUTEIHLHOM
JIOTOBOpE HEOOXOJUMO 3aKJIIOYEHUE OTACIBHOTO JOroBOpa 00 OTUyXKIACHUU
UCKJIIIOYUTEIBHOTO TMpaBa WM JMUEH3MOHHOTO JIOTOBOpPA, OTBEYAIOIIETO
TpeOOBaHMSM, YCTAaHOBJIEHHbIM 4YacThio dyeTBeprod [K P®. B ciuyuasx,
MPelyCMOTPEHHBIX MYHKTOM 2 ctaTbu 1232 Konekca, Takoi OTIIE€NIbHBINA JTOTOBOP
MOJICKUT TOCYAAPCTBEHHOW PErUCTPAIUU.

12. Crateamu 336, 1233 T'K P® pgomyckaercss pacnopsbKeHUE
MCKJIFOYUTEIBHBIM [IPABOM Ha PE3yJIbTaT UHTEIUIEKTYaIbHOM AEATEIbHOCTH UK Ha
CPEACTBO MHAUBUAYAIU3AIMHU ITyTEM 3aJI0Ta.

CynaMm crieayeT y4duThbIBaTh, YTO MpPH 3aJ0T€ HUCKIIOYUTEIHLHOIO IIpaBa
MoJjIeKaT NPUMEHEHUI0 TmoJiokeHuss crated 334 - 358 T'K P® wu 3akona
Poccuiickoit ®enepamuun oT 29.05.1992 Ne 2872-1 «O 3amore» (B 4acT, He
npoTuBOpevame  ykazanHpiM  cTathsiM [ K P®) ¢ ocobGeHHocTsIMHU,
MPEyCMOTPEHHBIMHU 4acThIO ueTBepTOr Koaekca.

Takue ocobenHocTu ycraHoBiieHbl cTatbeil 1232 'K P®, onpenenstoieit
Cily4yau, KOrja 3ajJor UCKIIOYUTEIBHOTO IpaBa Ha pe3ysibTaT UHTEIUICKTYalbHOMI

ACATCIIBHOCTU HUJIM Ha CPCACTBO MHAWBHUAYAIN3AlIUH ITOJJICIKHUT FOCYI[&pCTBCHHOfI



peructpanuu, a Takxke nyHKToMm 5 crtateu 1233 Kopmekca, B CUlly KOTOPOTrO B
cllydae 3aKJIFOUEHHs JI0rOBOpa O 3aJI0r€ MCKJIOYUTENIBHOrO MpaBa Ha pe3yibTaT
WHTEJUIEKTYalIbHOW ~ JEATEJIbHOCTH WM Ha CPEACTBO MWHIWBHUAYAIN3alUU
3aJI0TOAaTeNb BIIPABE B TEUEHHE CPOKa JEHCTBHUSA ATOrO JOTOBOPA MCIOJIb30BATh
TaKkoOll pe3ynbTaT HWHTEIUIEKTYaJbHOW JIESITEIBbHOCTH WM TaKO€ CpPEICTBO
VWHJMBUAYAJN3alUA U PACIOPSKATHCS HCKIIOUUTEIbHBIM IPAaBOM Ha TaKoOU
pe3ynbTaT WM Ha TakKoO€ CpPEJICTBO 0€3 corjacusi 3aJOrofepKareis, €cld
JIOTOBOPOM HE MPEAYCMOTPEHO MHOE.

Takxke HaJIeXUT MUMETh B BHJY, YTO HE MOTYT BBICTYIIaTh B KayecCTBE
IpeaIMeTa 3ajiora JMYHbIe HEMMYILIECTBEHHbIEC MpaBa. MMyliecTBeHHbIE MpaBa Ha
pe3ynbTaThl MHTEIUIEKTYAIBHON JIEATEIBHOCTH U IIPUPABHEHHBIE K HUM CPEJCTBA
VMHIUBUyaIA3al[Md MOTYT BBICTYIIaTh B KQU€CTBE MPEAMETA 3aJI0ra Npu YCIOBUH,
4YTO JONYCTUMO HMX OTUYXKIEHHE OT mpaBooOianarens. Tak, HE MOryT OBITh
OpeIMETOM 3aJlora IpaBO CJEAOBAHMSA Ha MPOU3BEACHUA H300pA3UTEIBHOTO
UCKYCCTBa, aBTOPCKHUE PYKOMHUCH (aBTOrpadpl) JUTEPATYPHBIX M MY3bIKAIbHBIX
IPOU3BEICHUHN, HCKIIOYUTENIbHOE IMpaBO Ha (UPMEHHOE HAaMMEHOBAHUE,
UCKJIIOUYUTEITFHOE MPAaBO HA HAMMEHOBAHHUE MECTa MTPOUCXO0KICHUS TOBAPOB.

[IpenMer goroBopa O 3ajiore HMCKIIOUUTENBHOrO mpaBa (cratbu 336, 339
['KP®) onpenensieTcss NpUMEHUTENBHO K MyHKTY 6 cratbu 1235 Kogekca myrem
yKa3aHusi Ha pe3yjbTaT MHTEIUIEKTYaJIbHOW JESATENbHOCTH WM Ha CPEACTBO
VWHIUBUyAIN3al[Mi, MPAaBO HCIOJIb30BAaHUS KOTOPBIX MEpPEAaeTcss B 3aJ0T, CO
CCBUIKOM B COOTBETCTBYIOILMX CIIy4asX Ha HOMEp M JaTy BblJaud JOKYMEHTa,
YIOCTOBEPSIOIIETO0 UCKIIOUMUTEIBLHOE MPaBO HAa TaKOM pe3yjibTaT WJIM Ha TaKoe
CPEACTBO (HATEHT, CBUJIETEIIbCTBO).

Takxe B JIOroBOpe O 3ajore JOJDKHO OBITh OMPENENICHO: 3aJI0KEHO JH
VCKIIFOUNUTEIBHOE MPABO HA PE3yJIbTaT MHTEIUIEKTYalbHOU JEATENBHOCTH WM Ha
CPEICTBO WHAMBHIyAJIHU3AallMU B MOJHOM OOBbeMe (IMPUMEHHUTENbHO K MyHKTY 1
cratbu 1234 'K P®) unu npaBo MCHOJIB30BAaHUS TAKOTO Pe3yJibTaTa WM TaKOTro
CpEIICTBA B MIPEAYCMOTPEHHBIX JOTOBOPOM Ipeaenax (IPUMEHUTENBHO K IMMyHKTY |

ctatbu 1235 T'K P®). B nocrnemnem ciydae A0roBOp O 3aliore JIOKEH



peaycMaTpuBaTh U OOCTOSITENIbCTBA, MPUBEICHHBIE B TMOJMYHKTE 2 MyHKTa 6
cratbu 1235 u cratee 1236 Konekca.

OOpaiieHre  B3bICKAHUSI Ha  3aJ0KEHHOE  HCKIIOYUTEIBHOE  IPaBo
OCYILECTBIISIETCS B MOPSAJIKE, YCTaHOBIEHHOM cTaThel 349 T'K PO.

OOpaiiieHre B3bICKaHMS Ha 3aJI0’)KEHHOE UCKITIOYUTENIBHOE MPAaBO BO3MOKHO
no mnpaBuigaM mnyHkta 2 cratbu 349 'K P® kak B cyaeObHOM, Tak U BO
BHECY/IeOHOM TMOpPSIKE HA OCHOBAHMM MUCHMEHHOTO COTJIAIICHHUS 3aJI0TOJATENs U
3QJI0r0IEpHKATETIS.

13. Ilpu npumenenun crated 1234 u 1235 I'K PD cymam Hamjiexut
UCXOJIUTh U3 CIEAYIOIIETO.

13.1. B cuny nmynkrta 1 crarbu 1234 'K P® no moroBopy 06 oTuykJeHUU
UCKIIIOUUTEIILHOTO TIpaBa NEPEeNaeTcs MCKIIYUTENbHOE MpaBO Ha pe3yJbTaT
WHTEJJIEKTYaJIbHOW JIEATEIbHOCTH WJIM HA CPEJICTBO MHANBUIYATU3ALNHU B OJIHOM
o0BeMme.

JloroBop, MpeAyCMAaTpUBAIOMIMKN OTYYKJIEHHUE TMpaBa HCIOJIb30BAHUS
pe3yJibTaTa MHTEJUIEKTYalbHON JEATEIIbHOCTH WM CPEACTBA WHAMBUIYAIN3AIINH,
HO B TO € BpeMs BBOJAIIMNA OTPAaHMYEHHUS MO CIOCO0aM HCHOJIb30BaHUS
COOTBETCTBYIOLLIEIO pe3yJibTaTa WJIM CpEACTBa JIMOO YCTaHABIMBAIOIIUNA CPOK
JEUCTBUSL ATOTO AOTOBOpa, ¢ y4yeTom moiioxkeHuid cratbu 431 Kogekca moxker
ObITh KBaJU(UUMPOBAH CyIOM KakK JMUEH3UOHHBIM aoroBop. Ilpu oTcyrcTBHM
TaKOl BO3MOKHOCTU JOTOBOP MOMJICKUT NPU3HAHUIO HEJIECHCTBUTEIBHBIM (CTAThS
168 T'K PD).

13.2. JloroBop 00 OTYYXJEHUU MCKIIOUUTEIIBHOTO IpaBa 3aKJII0YaeTCs
TOJIBKO B TNHChbMEHHOW ¢opme. JIUIEH3MOHHBIA JIOTOBOP 3aKJIIOYACTCS B
nucbmMeHHou Qopme, ecnu 'K PD He mpeaycmorpeHo wunHoe. Ilpu sToMm
HECOOJII0ICHHe MUChMEHHOW (OPMBI JOTOBOpa COTJIACHO MYHKTY 2 cTaTbu 162,
nyHkty 2 crarbun 1234, nyskty 2 crareu 1235 Kogekca Bieder
HEJCHCTBUTEIBLHOCTH TAKOTO J10TOBOPA.

B cnyuasix, onpeneneHusix myHkToM 2 cratbu 1232 I'K P®, noroBopsr 06

OTUY)XKACHHUKW MCKIIOYUTCIBHOTIO IIpaBa W JIMOCH3WMOHHLIC JOTOBOPHLI ITOAJICIKAT



roCyJapCTBEHHOW peructpanuu. l[lpm 3ToM HecoOmoneHWEe TpeOOBAaHUA O
roCyJapCTBEHHOM PErMCTPALIMK COTJIACHO MyHKTY 2 cTaTthu 1234, myHKTY 2 cTaThu
1235 'K P® BriedeT HeIEUCTBUTEILHOCTh AO0ToBOopa. OQHAKO B CHIIY IYHKTa 3
ctatbu 165 Kojmekca B ciiyyae, €clid TakOW JIOTOBOpP COBEPILIECH B HaJJIexKallen
dbopme, HO OJJHA M3 CTOPOH YKIIOHSETCA OT €ro PEerucTpaluu, Cyll BIpaBe IO
TpeOOBAHUIO JIPYTOMl CTOPOHBI BBIHECTH PEIIEHHWE O PETUCTpalMu JaHHOTO
JIOTOBOPA, KOTOPOE SABJSETCS OCHOBAHUEM JJI TOCYAAPCTBEHHOM PErUCTPaLIUU.
13.3. Cornacno nynkry 4 crareu 1234 I'K P® uckimounTenbHOE IpaBo Ha
pe3yabTaT MHTEJUIEKTYadIbHOM AESTEILHOCTH WM CPEJICTBO WHIWBUAYaTU3allUU
MEepPeXoIUT OT MpaBooOIaaaTeNsi K MpUuoOpeTaTeo Mo odIiieMy IpaBuily, €ciiv
COTJIAIIEHUEM CTOPOH HE NPEAYCMOTPEHO HWHOE, B MOMEHT 3aKJIIOYCHHS HE
MOJJIEXKAIIETr0 PETUCTPALIMH I0TOBOPa 00 OTUYKIEHUU UCKIIFOUUTEIBLHOTO IIPaBa.
Ecnu ke Takoil TOroBOp MHOMJIEKUT TOCYHAPCTBEHHOW PETHCTpAIUU, TO
MOMEHT MEpexXofa HCKIIYUTEIRHOIO IpaBa OMPENENAeTCS B CHIy 3aKOHa
UMIIEPATUBHO - MOMEHTOM TOCYJApPCTBEHHOM PETUCTpPAIMU 3TOTO JIOTOBOpA.
VYcnoBue nosiexaniero rocy1JapcTBEHHON perucTpaify 10roBopa 00 OTuyKJIeHUU
UCKIIIOUUTENLHOTO  MpaBa, yCTAHABIMBAIOLIEE MHOW MOMEHT Iepexoja
UCKJIFOYUTEIBHOTO MpaBa, ¢ yu4eToM nosoxenuit ctateu 168 'K PO HUUTOXKHO.
13.4. Tlynktom 5 crateu 1234 I'K PO omnpeneneH crnenuaibHbIA CIOCOO
3alUThl TIPaB MPEKHEro MpaBooOJiaaTenss MpU CYIIECTBEHHOM HApyIICHUU
npuoOpeTaTesieM O0S3aHHOCTH BBIIIATUTh MPaBOOOJIAAATEN0 B yCTAHOBIICHHBIN
JIOTOBOPOM 00 OTUYKJEHUU HCKIIIOUUTEILHOTO IMpaBa CPOK BO3HATrpaXKJCHHE 3a
NpUOOpPETEHNE HCKIIOYUTENBHOIO TpaBa Ha pe3yjibTaT MHTEIUIEKTyalbHOU
JeSATEeTLHOCTH WX HA CPEICTBO MHAUBUTyIH3aIuu (TIOAMYHKT 1 mMyHKTa 2 CTaThu
450 Kopekca) B ciyyae, €CIM MCKIIOYUTENBHOE TPABO TEPEUIO K €ro
mpuoOpeTaTeNI0: TMPEXHUN MPaBooOIaaTeh BOpaBe TpPeOOBaTh B CyaeOHOM
MOpSIIKE TepeBofa Ha ceOs mpaB MpUOOpeTaTeNss MCKIIOYUTEIHLHOTO TpaBa U
BO3MEILIEHUS YOBITKOB.
[Ipu paccMOTpeHHH CIIOPOB IO MCKaM MPEKHETo MpaBooOiafaTeNs Cyaam

HAJJIEKUT YUYUTHIBATh: MMyHKT 5 ctathu 1234 'K P® He uckiroyaeT BO3MOKHOCTH



MPUMEHEHUST TPEKHUM MPaBOOOIAAATENIEM WHBIX CIIOCOOOB 3amuThI (CTaThs 12
Konekca).

13.5. CornacHo a63aiy nepsoMy myHkta 4 crarbu 1235 T'K P® cpok, Ha
KOTOPBIM 3aKJIIOYAeTCs JIMIEH3UOHHBIA JOTOBOP, HE MOXET NPEBBINIATh CPOK
JNEUCTBUS ~ UCKIIOYUTEIBHOTO TMpaBa Ha  pe3yJbTaT  HMHTEIUICKTyalbHOU
JeSATEILHOCTH UM Ha CPEJICTBO UHANBUIYAJIU3AIUY.

BBuay »TOro m0oroBop, CoAepikallhii YCIOBHE O CPOKE €ro JEUCTBUS,
NPEBBIMIAIONIEM  CPOK  JIEWCTBHUS ~ MCKIIOYMTENILHOTO  TpaBa,  CUYUTAETCS
3aKJIIOUCHHBIM Ha CPOK, PaBHBIN CPOKY JEUCTBUS UCKITIOYUTEIBHOTO MpaBa.

13.6. Ucxons u3 nyHkra S5 crateu 1235 'K PO nuieH3MOHHBINA JTOTOBOP
MPEANOoIaraeTcsi BO3ME3AHbIM, €CIIM CAMUM JOTOBOPOM MPSIMO HE MPEAYCMOTPEHO
WHOE.

CrnenoBarenbHO,  €CIM  JUUEH3MOHHBIM  JOTOBOPOM  MOpPSIMO  HE
pPEeaycCMOTpEeHa ero 0e3BO3ME3HOCTh, HO IMPU 3TOM B HEM HE COTJIACOBAHO
YCJIOBHE O pa3Mepe BO3HATPaXACHUS WM O TMOPSJAKE €ro OoIpeaeiaeHus,
COOTBETCTBYIOIIUI JIOTOBOpP B cuiy ab3ala BTOpOro myHkra 5 crateu 1235
Kopekca cunraercst HE3aKIIOUCHHBIM.

13.7. Tlo cmbicny myHkTa 5 ctaThu 1235 B ero B3auMOCBSI3U C ITYHKTOM 4
crtatb 1237 I'K P® Bo3HarpaxaeHue mo BO3ME3THOMY JUIIEH3UOHHOMY JOTOBOPY
yIlauMBaeTcsl  3a  NPEAOCTaBJICHHWE IpaBa  MCIOJL30BaHUSA  pe3yjbTara
WHTEJJIEKTYaJIbHOW JIEATEIbHOCTH WA CPEJCTBA UHANBUIyaTN3aLINH.

B cBs3u ¢ 3TUM nuIieH3Uapy HE MOXKET ObIThb OTKa3aHO B TpeOOBaHUU O
B3bICKAHUM BO3HArpaXJCHUsS [0 MOTHUBY HEHUCIOJb30BaHUS JIMIIEH3UATOM
COOTBETCTBYIOIIIETO pe3yJibTaTa WU CcpelacTBa. B cioydae, Koraa CTOPOHBI
JUIIEH3UOHHOTO JIOTOBOpAa COTJIACOBAJIM pa3Mep BO3HArpaxiaeHuss B dopme
MPOIEHTHBIX OTYHUCICHUN OT noxohaa (BbIpyukH) (myHKT 4 cratbu 1286 'K PD), a
COOTBETCTBYIOIIIEE MCIOJIL30BAHUE MPOU3BEICHUS HE OCYIIECTBISIIOCH, CyMMa
BO3HAIPKJICHHUS OMPEACNISICTCS HCXOAS W3 IIEHBbI, KOTOpas TpPH CPaBHUMBIX
00CTOSITENHCTBAX  OOBIYHO  B3WMAETCAd 3a MPABOMEPHOE  HCIOJb30BaHHE

IMPOU3BCIACHHA.



13.8. 'K P® He mpemycMmaTpuBaeT HEOOXOAMMOCTH IMOIYYEHHS COTJIACHS
JauneH3nara (Mpyu HAIMYWW 3aKIOYEHHBIX paHee JMIEH3MOHHBIX JOTOBOPOB) HA
3aKJII0YEHUE JIOTOBOpa 00 OTUYXKIACHUHM HCKIIOYMTENbHOro mpasa. [Ipu stoM B
cuny nyHkta 7 crateu 1235 Kopmekca mepexon HCKIIOUHMTENIBHOTO IpaBa Ha
pe3yJbTar WHTEIUIEKTYaJIbHOU NEATEIbHOCTH W Ha CpPEACTBO
WHIUBUyaId3allid K HOBOMY MPaBOOOJIAIaTEII0 HE SBJISETCS OCHOBAHHEM IS
U3MEHEHUS] WJIM pacCTOPKEHUSA JIMUEH3HMOHHOIO JIOTOBOPA, 3aKIOYEHHOIrO
MPEAIECTBYIOIUM MTPaBOOOIaAaTEIIEM.

14. Ilpn npumenenun nyHkra | cratem 1236 I'K P® cymam cienyer
YUYHUTBIBATh, YTO MO OOIIEMY MpaBUIYy JUUEH3HOHHBIA JAOroBOp (HE3aBUCUMO OT
BUJAa TAaKOro JOroBOpa) IMpPEANoiaraeT COXpaHEHUWE 3a JIMLIEH3UapoM IpaBa
CaMOMYy  HCHOJIb30BaThb  COOTBETCTBYIOIIMH  PE3yJbTaT  HHTEIUIEKTYaJbHOU
JEeSATENIbHOCTH WM CPEACTBO MHAMBUAyanu3anuu. Bmecte ¢ Tem moroBopom o0
UCKJIIOYUTENIBHOM JINLEH3UHU MOXKET ObITh CHEIUAIIBHO MPETyCMOTPEHO, YTO TaKOE
IIpaBo 3a JIMLEH3UAPOM HE COXPaHSAETCS.

15. Ilymktom 3 cratem 1237 T'K P® omnpenerneHo: HCHOIb30BAHUE
pe3ynbTaTa MHTEJUIEKTYaJIbHOM JAESITeNIbHOCTH WM CPEACTBA WHIMBHAyaIU3alUU
cnocoboM, HE MPEeIyCMOTPEHHBIM JIMIIEH3UOHHBIM JOrOBOPOM, JHOO IO
IPEKpaleHUH JEUCTBUS TAaKOro JOTOBOpa, JMO0 MHBIM 00pa3oM 3a MpeaesaMu
paB, MPEIOCTaBICHHBIX JHUIEH3UATY MO JOTOBOPY, BIEYET OTBETCTBEHHOCTH 3a
HapylIEHUE HCKIIYMUTEIBHOIO MpaBa Ha pe3ylbTaT MHTEIUIEKTYaJIbHON
NeATEIbHOCTH WJIM Ha CPEACTBO WHIMBHIyaIU3alluu, yCTaHOBIEHHYIO0 KoaekcoMm,
JPYTUMU 3aKOHAMH WJIA JJOTOBOPOM.

Ecnu ykazaHHO€ HapylI€HUWE HCKIIOYUTEIBHOTO IIpaBa Ha pPE3yJbTar
WHTEJUIEKTYallbHOM ~ JE€ATETbHOCTH WM  CPEACTBO  WHIUBUIyaIU3aLUU
JMUEH3UATOM JOIYCKAeTCs (OCYIIECTBIIAETCS UCHOIB30BAHUE COOTBETCTBYIOLIETO
pe3ysbTaTa WM CPEJICTBA 3a MPEIEIaMH MpaB, MPEAOCTABICHHbBIX JULEH3HATY 1O
JIOTOBOPY) M 3a TaKoe HapylUIEHUE JIMLIEH3MOHHBIM JOrOBOPOM IMPETyCMOTpPEHA

OTBETCTBEHHOCTH B JONOJHEHHUE K YCTAHOBJIEHHOM 4acThio yeTBepTor I' K PD, To



3TO OOCTOSITENLCTBO MOJUICKUT YYETy MNpHU ONpPEACICHUU pa3Mepa IEHEKHON
KOMIICHCAIIMH B cllydae ee B3bIcKaHuA (MyHKT 3 cratbu 1252 Kogekca).

[IpumeHeHne JaHHOM  TPaXKIAHCKO-TIPAaBOBOW  OTBETCTBEHHOCTU  HE
UCKJIFOYAaeT BO3MOYKHOCTM NPUMEHEHUS MEp aIMUHUCTPATUBHO-IIPABOBOW WIIN
YTOJIOBHOW OTBETCTBEHHOCTH 32 3TH HAPYILICHHUS.

16. Cornacno nysnkry 4 crateu 1237 I'K PO npu HapylieHUN JTULEH3UATOM
OOS3aHHOCTH  YMJIATUTh JIMLEH3WAPy B  YCTAHOBJCHHBIA  JUIICH3UOHHBIM
JIOTOBOPOM CpPOK BO3HArpaKIC€HHWE 3a MPEIOCTABICHUE IpaBa HCIOIb30BaHUS
MIPOU3BEIECHUS HAYKH, JIUTEPATYPhl WIH UCKYCCTBA JUOO OOBEKTOB CMEKHBIX IPAB
JULEH3UAP MOXET B OJHOCTOPOHHEM MOPSAKE OTKAa3aThbCAd OT JIMLEH3MOHHOIO
JIOTOBOpa U MOTPeOOBATh BO3MEIICHUS YOBITKOB, NMPUYMHEHHBIX PACTOPKEHHEM
Takoro Jorosopa. Ilpm 3ToM yka3zaHHO€ MNpPaBO Ha OJHOCTOPOHHHI OTKa3 OT
JMUEH3UOHHOTO JOTOBOPA M HAa BO3MEIIEHUE NMPUYMHEHHBIX €r0 PacTOPKEHUEM
yOBITKOB HE 3aBUCHUT OT MPOIOJIKUTEIIBHOCTH JOIYIIIEHHON MPOCPOUKH.

Cynmam cnemyer uWMeTb B BHUAY, 4YTO TaKOM OJHOCTOPOHHUW OTKa3
JMLUEH3UApa OT JIMLEH3UMOHHOI'O JIOTOBOPA C YYETOM IOJOKEHUN ITyHKTa 3 CTaThbU
450 'K P® cunraeTcs COCTOSBIIMMCS C MOMEHTA IOJYyYEHUS JIMLEH3UATOM
YBEJOMIICHHSI O HEM.

17. B coorBercTtBuM ¢ nyHKToM | ctatbu .1238 I'K P® npu nucemMeHHOM
corjacuu JUIEH3Mapa JIMLEH3UaT MOXKET MO JOTrOBOpPY MPEAOCTaBUTh IPaBO
WCIIOJIb30BaHUsl PE3yjibTaTa WHTEIUJIEKTYaJbHOW JEATEIbHOCTA WJIU CpPEACTBa
WHJUBUAYAIW3AIUN JPYTrOMY JIUIY (CYOJIUIIEH3UOHHBIN JI0TOBOD).

Takoe cornmacue MOXeT OBITh JAHO Kak B CaMOM JIMIEH3UOHHOM JOTOBOpE
0e3 yka3aHUS KOHKPETHBIX CYOJIMIIEH3MAaTOB, TaK M OTAEJIBHO - HA 3aKJIIOYECHHE
KOHKPETHOTO CYONMIIEH3UOHHOTO JoroBopa. Ilpum »sTomM nuueHsuap BIpaBe
OTPaHUYUTH CBOE COIJIACHE BO3MOXKHOCTBIO 3aKIIOYEHUS CYOIMIIEH3MOHHBIX
JIOTOBOPOB O TMPEIOCTABICHUU TOJBKO OTHAEIBHBIX CIIOCOOOB HCIOJB30BAHUS
pe3yibTaTa UHTEIUIEKTyaJIbHOW AESTENbHOCTH WM CPEACTBA MHIMBHAYyaTU3alUN

N3 YHCJia TCX, KOTOPBIC ObLIH MpCca0CTABJICHBI JIMICH3UATY.



18. B cuny cratbu 1239 I'K P® B cayyasx, npeaxycMoTpeHHbIX Koxekcom,
Cyl MOXET 10 TpeOOBAHMWIO 3aWHTEPECOBAHHOTO JHUIA TMPUHATH PEIICHHE O
MPEAOCTABICHUN 3TOMY JIMIY HAa YKa3aHHBIX B PELICHHUH CyJla YCIOBUSX MpaBa
WCIIOJIB30BaHUs pe3yJIbTaTa MHTEIUIEKTYalbHON JEATENbHOCTH, UCKIIOUUTEIIBHOE
MPaBO HA KOTOPBINA MPUHAMICKUT APYTOMY JIUILY (IPUHYIUTEIbHAS JIUIICH3U).

Takue ciyyau onpesiesieHsl B ctarbsix 1362 u 1423 Kopaekca.

COOTBETCTBYIOLIMIA CIOP PAacCMATPUBACTCS CYJIOM MPUMEHHUTEIBHO K
MOJI0KEHUsIM IyHKTa 1 cratbu 445 u ctateu 446 'K PO.

[Ipu »TOM, mnpuHUMAs pelIIeHHEe O NPEAOCTABICHUU JHIy [paBa
WCIIOJIB30BaHUs pe3yJibTaTa WHTEIUICKTYaJbHOU JEATEIbHOCTH, CYJl JOJDKEH B
PE30JIIOTUBHOM YAaCTH PEHIECHUs YyKa3aThb YCJIOBHUS JMIEH3MOHHOTO JIOrOBOpa O
MPEJOCTaBICHUNA MPOCTON (HEUCKIIOUUTENIbHOM) JuiieH3ud. C y4yeToM 3TOro
MpeanojaraeéMple yCJIOBHS MPEIOCTABICHUS TAaKOW JIMIIEH3UU JIOJDKHBI OBITH
MpUBECHBI B UCKOBOM TpeOoBaHuu (IMyHKT 1 ctatbu 1362 u myHkT 1 cTathu 1423
Konmekca). Cyn ke, yCTaHOBMB TIpaBO  TpeOOBaThb  NPEAOCTABICHUS
MPUHYAUTEIBHON JIMIEH3UU, pACCMAaTPUBAET UMEIOIIUECS PA3HOIIACUSI CTOPOH 10
OT/ICJIbHBIM YCJIOBUSIM 3TOU JIUIICH3UU.

OTHolIeHUST TIO TPUHYIUTEIBHOW JHUIIEH3UM MOTYT OBITh MPEKPAIleHbI
MPUMEHUTENBHO K moJioxkeHusiM ctatbl 450 'K PO (B TomM uucie B cyneOHOM
MOPSAKE MO MCKY MaTeHTooOJaaTes s Ha OCHOBaHUHU ab3ala TpeThero MmyHkTa 1
cratb 1362, mynkra 4 cratebu 1423 I'K P®). OpgnocTOopoHHHMII OTKa3 OT
MPUHYAUTEIBHOM JIMIICH3UHN HEIOMYCTHUM.

19. Crares 1240 I'K P® ycraHaBiMBaeT MNOPALOK HCIOIb30BAHUS
pe3ysbTaTa WHTEJUIEKTYallbHON JIESITEIbHOCTH B COCTaBE CIIOXKHOTO OOBEKTA.
Cynam HE00X0JIUMO PYKOBOJCTBOBATHCS CIAEAYIOIIHUM.

19.1. Tlom nuIoOM, OPraHW30BAaBIIMM CO3JIaHHE CIIOKHOTO OOBEKTA,
MOHMMAETCSl JIUIO, OTBETCTBEHHOE 3a OPTraHU3alMI0 IMPOIECCa CO3JaHUSI TAKOTO
00bEKTa, B YACTHOCTHU JIMII0, B3SIBIIIEE HA CEOS MHUIIMATUBY U OTBETCTBEHHOCThH 3a

CO37[aHNE COOTBETCTBYIOIIETO 00bEKTA (MPOAOCEDP U T.II.).



19.2. Ilpumensia ab3an Tperuid nyHkta 1 u myHKT 2 crateu 1240 I'K PO,
CIeAyeT YYMTBIBATh: IMYyHKT 2, OMNPEACIAIONIUNA, YTO YCJIOBHUS JIUIEH3UOHHOTO
JIOTOBOpa, OTPaHWYMBAIONIME MCIOJB30BAHUE PE3YyJbTaTa WHTEIUIEKTYaIbHOU
NEATeTPHOCTH B~ COCTaB€  CJIOKHOTO  OOBEKTa,  HEJACHCTBUTEIHHBI,
IpeaycMaTpUBaeT 3alpeT Ha OrpaHUYCHHUE JIMIIEH3MOHHBIM JIOTOBOPOM CIIOCOOOB
WCIIOJIB30BaHUs TAKOTO pe3yibTara. AO3all ke Tpetudd myHkra 1 crtateu 1240
Konekca pomyckaeT BO3MOKHOCTh ONPEACIICHUSI B JOTOBOPE MHOTO CPOKAa U MHOMU
TEPPUTOPUM ACHUCTBHUS HCKIIOYUTEIBHOIO INIpaBa Ha YyKa3aHHBIA pe3yJbTar,
HEXKEJIM YCTaHOBJIEHBI 3aKOHOM.

19.3. OcoOeHHOCTH MPABOBOTO PEKUMA CIOKHBIX 0OBEKTOB OMPEICIICHbI, B
YaCTHOCTH, cTaThsiMu 1263, 1269, mynkrom 2 ctatbu 1289, rinasoit 77 'K PO.

20. B cuny crarbu 1241 I'K P® npu oOpaieHnn B3bICKaHUS HA UMYILECTBO
mpaBooOIafaTesiss HUCKIIOYUTEIRHOE IPaBO Ha pe3yibTaT MHTEIUICKTyalbHOU
NESATEeIbHOCTH WM CPEACTBO HMHAMBHUAYyaIU3allMM, HAa KOTOPOE MOXKET ObITh
oOpallleHO B3bICKaHHE B MPeAyCMOTpeHHBIX KolekcoM ciaydasx, K Apyromy JuIily
nepexoauT 0e3 3aKIIF0UEHUs TOTOBOpA.

Cornacno yvactu 3 crareu 87 denepansHoro 3akoHa oT 02.10.2007 Ne 229-
®3 «O06 MCHOJHUTEIHLHOM MPOU3BOJCTBE» (Hanee - 3aKOH 00 HCMOJHUTEITHLHOM
MPOU3BOJICTBE) pea3alusl MMYIIECTBEHHBIX IMPaB OCYLIECTBISETCS IMyTEM
MPOBEJICHUSI OTKPBITHIX TOPTOB B (pOpMe ayKIIMOHA.

Ncxons u3 nynkra 5 crateu 448 'K P® nuio, BweIMrpaBiiee TOPru, U
OpraHU3aTOp TOPrOB MOJMUCHIBAIOT B JICHH MPOBEJICHUS ayKI[MOHA MPOTOKOI O
pesyapTarax  ToproB. Ecnum  mepexoa  HMCKIIOUMTENIBHOTO  TpaBa  Ha
COOTBETCTBYIOIIMI PE3yJIbTaT WHTEIUIEKTYaJbHOW JAESATEIBHOCTH WIH CPEACTBO
WHJMBUAYyalu3anuu 0e3 JoroBopa ¢ ydeToM moJsioxeHuit ctatbu 1232 Kopekca
MOJIC)KUT TOCYJAPCTBEHHOW PErvCTpalliy, OCHOBAHUEM [IJIsl TAKON pErucTpanuu
CIIY’KUT YKa3aHHBIA MPOTOKOJ O PE3yJIbTaTaX TOPTOB.

Yacteto 14 crateu 87 3akoHa 00 UCIOIHUTEILHOM IPOU3BOJCTBE

npecayCMoOTpCHO, YTO IICpclavda HCPCAIM30BAHHOTIO HUMYHICCTBA OOJIKHUKA



B3bICKATENI0 0(OPMIISIETCSl aKTOM MpueMa-niepeadun. B 3Tom ciayyae OCHOBaHHEM
JUISL TOCYAAPCTBEHHOM PETUCTPALIUY ABJISICTCS YKA3aHHBIN aKT.

21. Opranuzanusi, OCYHIECTBISIIOIIAs  KOJUIEKTUBHOE  yIPaBJICHUE
aBTOPCKUMU M CMEXHBIMHU IIPABaMU, BIIPaBE HA OCHOBAHUM IyHKTa 5 cTaThu 1242
'K P® npenbsBnsTe TpeOOBaHMS B CyA€ OT UMEHHM MpaBooOJiafaTenel win ot
CBOEr0 MMEHU IS 3aILUTHI ITPaB, YIPaBICHUE KOTOPHIMU OHA OCYILECTBIISIET.

IIo cmbicny myHkta 1 cratem 1242 T'K P® yka3aHHblE OpraHu3allu
JEHUCTBYIOT B MHTEpEcax MpaBooOagaTeseH.

IIpm 3TOM Takas opraHu3anys, HE3aBUCUMO OT TOTO, BBICTYIIAE€T OHA B CYJIE
OT MMEHH MpaBooOJafaTesiedl Wi OT CBOEr0 MMEHH, JCUCTBYET B 3allIUTy HE
CBOUMX IIpaB, a MpaB JIMII, IEpeIaBIINX €il B criry myHKTa 1 ctateu 1242 Konekca
IIPAaBO Ha yIPABJIEHUE COOTBETCTBYIOIMMH IPABaMHU HA KOJJIEKTUBHOW OCHOBE.

B cnywae, ecnm ykasaHHas opraHuzaius oOpaiaercs B 3allUTy MpaB
bu3NYeCKUX JUI WIA OJHOBPEMEHHO (U3NYECKUX U IOPUAMYECKUX JIHL JHO0
HEONPEEICHHOr0 Kpyra JHI], TaKH€ CHOpbl MOABEAOMCTBEHHBI CylaM OOIIEeH
ropucaukiuu. Ecnu ke oHa oOpamiaercs B 3alllUTy MPaB TOJIBKO FOPUIAMYECKHUX
JIMIL B CBSI3U C UX NPEANPUHUMATEIIBCKOW U HHOWM SKOHOMUYECKOU JIESITETbHOCTHIO
- CIIOPBI MOABEOMCTBEHHBI apOUTPAKHBIM CYIaM.

AxkkpeautoBanHas opranuzanus (crates 1244 T'K P®) nefictByer 0e3
JIOBEPEHHOCTH, MOATBEPKIasi CBOE MPaBO Ha OOpallleHHue B CyJ 3a 3allUTOM IpaB
KOHKPETHOr0 MpaBooOianarenss (WM HEONpEeAeNIEHHOro Kpyra JIMI B cCllydae,
IpeayCMOTPEHHOM a03ameM BTOpbIM mNyHKTa S5 crathu 1242  Kopekca)
CBHJIETEJIBCTBOM O F'OCYIAPCTBEHHOM aKKPEAUTALIUH.

Opranu3zanusi, He SBISIONIAsICS aKKPEAUTOBAHHOW, TakXke AeUCTByeT Oe3
JIOBEPEHHOCTH, HO ISl MOATBEPKJICHUS MpaBa Ha OOpallleHue B CyJ 3a 3allUTON
paB KOHKPETHOIO MpaBooOIaiaTeNs MpeICTaBIseT CBOM yCcTaB, a Takke JOTOBOP
C COOTBETCTBYIOIIMM IIpaBoOOJafaTesieM O Iepeiaye IOJHOMOYUM  TI0
YOPaBJIEHUIO MpaBaMUu WA JOTOBOP C JPYroM OpraHu3alued, B TOM 4YHUCIE
WHOCTPAHHOW,  YOpPABISIIONIEH  MpaBaMH  TaKOTO  MpaBooOjajgaTens  Ha

KOJUIEKTUBHOM OCHOBE (IyHKT 3 ctaThu 1242 'K PD).



Cnop ¢ y4yacTheM OpraHu3alud, OCYLIECTBISIOIIEH KOJUIEKTUBHOE
yIpaBiIeHNUE aBTOPCKUMU M CMEKHBIMH IIPaBaMH, MOXET OBITh PACCMOTPEH CYAOM
1 0e3 ydacTus KOHKPETHOIO MpaBooOIagaTes.

22. CormacHo cratee 1248 I'K P® cnopel, cBSi3aHHBIE C 3alIUTOM
HApYILIEHHBIX WM OCHOPEHHBIX HMHTEJUIEKTYaJIbHBIX TMpaB, pPacCMaTPUBAIOTCS U
paspeniaroTcs 1o oouemMy npaBuity CyaoM.

B coorBerctBum ¢ mnyHkrom 2 cratem 1248 I'K P® Koxekcom
IpeaycCMaTpuBalOTCS  Cllydad  3alllUThl  HMHTEIUICKTyalbHBIX  TIpaB B
aIMUHUCTPAaTUBHOM (BHecyneOHOM) mopsiake. Ilpu oOpamiennn B Ccya C
TpeOOBaHHEM, MOJIEXKAITUM PacCMOTPEHHIO B aJIMUHUCTPATUBHOM
(BHEeCcyZ1eOHOM) MOPsIJIKE, COOTBETCTBYIOILIEE 3asBIICHUE TIOUIEKUT BO3BPALLECHUIO.

[Ipu paccMOTpeHHH CyIOM €1 O HapyLIEHHWH WHTEJIEKTYaJbHbIX INpPaB
BO3PAXKEHUSI CTOPOH, OTHOCSIIMECS K CIOpPY, HNOJJIEXKAIIEMy PacCMOTPEHHUIO B
aJIMUHHCTPATUBHOM (BHECYZ€OHOM) TMOpSAKE, HE JOJDKHBI NPUHUMATHCS BO
BHUMAaHHE U HE MOT'YT OBITh MOJIOKEHBI B OCHOBY PELICHUSI.

23. B cuity niyHkra 3 cratbu 1250 I'K PO oTcyTCTBHE BUHBI HAPYIIUTENS HE
O0CBOOOXK/Ia€T €ro OT O0A3aHHOCTH MPEKPATUTh HApYyUIEHUE HHTEJUIEKTYyalIbHBIX
paB, a TaKK€ HE HUCKIIOYaeT NPUMEHEHUS B OTHOUICHUM HApPYLIUTENI Mep,
HaIlpaBJICHHBIX Ha 3allIUTy TAKUX IPaB.

Cyngam HaaJeXuT HMMETh B BHUAY, UYTO YKAa3aHHOE MPABWIO MOJJIEKHUT
IPUMEHEHHIO K Croco0aM 3alMThl COOTBETCTBYIOIIMX IMPaB, HE OTHOCSIIUMCS K
MepaM OTBETCTBEHHOCTH. OTBETCTBEHHOCTh 3a HAPYIICHHE HWHTEJUIEKTYyaJIbHBIX
npaB  (B3bICKaHHWE  KOMIICHCAI[MW, BO3MEIIEHHE  YOBITKOB)  HACTymHaer
npuMeHuTenbHO K ctathe 401 Koaekca.

24. Eciam B KadyecTBE TMPOMBIILIICHHOrO o00pas3lla C  corjacus
npaBooOJaAaTenss 3aperucTpUpoBaH OOBEKT aABTOPCKUX NpaB (WIM  HX
COBOKYITHOCTbB), CIOCOO 3alMThl MCKIIIOUUTEIBHOIO IpaBa OT COBEPIIAECMBIX
HapyLIEHUH OMNpeaersieTcsl XapakTepoM Takoro HapyuieHus. Ecnu HapyumuTenb
COBEpIIIAET JICUCTBUS M0 UCTIOIH30BAHUIO MMPOMBINIIICHHOTO 00pasima (ctaThst 1358

'K P®), narentoobianarenb BIpaBe OCYIICCTBIATh 3allUTy CIOCOOaMU,



MIPETYCMOTPEHHBIMU JIJIS1 3AIUTHI MMATEHTHBIX TpaB (maparpad 8 rmaBel 72, cTaThs
1252 TK P®). Ecnu xe HapylmI€HO HCKIIOYUTEIBHOE MPAaBO HA UCIOJIb30BAHUE
npousBeaeHuss (crarbss 1270 T'K P®) cnocobamu, HE CBA3aHHBIMU C
WCITOJIb30BAaHUEM TPOMBINIIICHHOTO 00pasiia, 3allWTy BIpPaBEe OCYIIECTBIATh
oOnajaresib aBTOPCKOTO IpaBa CIOCOOaMHU, MPEAYCMOTPEHHBIMU [JISl 3alUTHI
aBTOpckux Mpas (ctarbu 1301, 1252 'K PD).

Ecnu peructpanmss u mnocieayroniee HUCHOIb30BaHUE MPOU3BEACHUS B
KauecTBE MPOMBIIIJICHHOTO o0pa3lia OCYIIECTBIEHbI 0€3 coriacusi aBTopa 3TOTO
MPOU3BEACHUS, ABTOP BIPAaBE OCYLIECTBIISITH 3aIIUTy CBOMX aBTOPCKUX IIpaB
HE3aBUCHUMO OT TOTr0, MPEABSIBISIOCH JU TpeOOBaHWE O MPU3HAHUU MaTEHTA
HEeJICHCTBUTEIbHBIM. [Ipu 3TOM yJOBIETBOPEHHE COOTBETCTBYIOIIMX TpeOOBaHUMN
aBTOpa IPOM3BEACHHUS CcaMO IO cebe He BIeUeT TMpU3HAHUA MaTeHTa
HEJICHCTBUTEIbHBIM.

Pemienne cyna no eny o HapylUI€HUH aBTOPCKUX IPaB HE MOMKET CIYKHUTh
MPENATCTBUEM JIJIsl 3aKJIIOUEHHS] MAaTEHTOO00JIaaTesieM ¢ aBTOPOM IMPOU3BEACHUS
JMIEH3UOHHOTO JOTOBOPA.

25. CornacHo nyHkTy 4 crateu 1252 'K PO B cy4dae, korja u3roToBJICHHE,
paclpoCTpaHEHUE WM HHOE HCIIOJIb30BaHUE, a TaKKE UMIIOPT, MEPEeBO3Ka WIIU
XpaHEHWE MATEPUAIbHBIX HOCHUTENEH, B KOTOPBIX BBIPAKEHBI PE3YJIbTAT
WHTEJJIEKTYaJIbHOU JACSTEIbHOCTH WJIN CPEJICTBO MHIWBUAYAIU3AIUU, IPUBOIAT K
HapylICHUIO HCKJIIOYMTENIBHOIO TMpaBa Ha TaKOW pe3yibTaT WM Ha Takoe
CPEICTBO, TaKHe€ MaTepualibHble HOCHUTENIU CUMTAIOTCS KOHTpPa(akTHBIMU M TIO
pEIIESHUIO Cy/a MOIeKAT U3BITHIO U3 000POTa U YHUUTOXKEHUIO 0€3 Kakoil Obl TO
HU OBUIO KOMIICHCAIIMM, €CJIM HWHBIC TMOCIEACTBUS He mpexycMmorpeHsl ['KPO.
NHble mocnencTBUs yCTaHOBJICHBI MYHKTOM 2 ctath 1515 Koaekca qist cioydaes,
KOTJIa BBEJIEHHWE KOHTpa(aKTHBIX TOBApOB B 00OpPOT HEOOXOAMMO B
OOIIIECTBEHHBIX UHTEPECAX.

MarepuaibHblii HOCUTEh MOXET OBbITh MpU3HAH KOHTpa(aKTHBIM TOJILKO
cynom. [Tpu HE0OX0IMMOCTH Cy/1 BIIpaBe HA3HAUMUTD IKCIEPTU3Y JIJIST Pa3bICHEHUS

BOIIPOCOB, TPEOYIOIINX CHEIUATbHBIX 3HAHUU.



B cuny nynkra 5 crateu 1252 I'K PO B ciyuae, eciu CyJJoM YCTaHOBJIEHO,
9TO0 000pyJOBaHME, MPOYHE YCTPOWCTBA U MaTepHalbl TJaBHBIM 00pa3oM
UCIIONB3YIOTCS ~ WIM  MPEIHA3HAYEHbl  [JI1  COBEPUICHUA  HApyLICHUs
UCKIIFOUNUTEIBHBIX NPAB Ha PE3yJbTAaThl MHTEIUIEKTyaJIbHOW JESITEIIbHOCTH M Ha
CpellCTBa HWHIWBUIyaIM3allMU, Takoe OO0Opy/IOBaHHUE, NPOYUE YCTpPOMCTBA H
MaTepuaibl 1O pemieHuto cyaa (B TOM 4YHCI€ W TpU  OTCYTCTBUHU
COOTBETCTBYIOIIETO 3asBJICHUs 00JanaTeNsl UCKIIOUMTEIBHOTO MpaBa) MOJJIeKaT
U3BATHIO U3 000pOTa M YHUYTOXKEHHUIO 3a CUET HAPYIIUTEINsl, €ClId 3aKOHOM He
peayCMOTPEHO X obpaiienue B 1oxox Poccuiickoit denepanuu.

[Tpu npumenenun crateu 1254 I'K PO HE00X01UMO yUUTHIBATh, YTO OHA HE
IpEIOCTaBIAECT JIMLEH3UaTaM - oO0JajareisiM MPOCTON (HEUCKIIOYUTEIBHOM)
JULEH3UH - TpaBO 3allMIIaTh CBOM IIpaBa CHoco0aMu, NPEeTyCMOTPEHHBIMU
cratbsiMu 1250 u 1252 Kopekca. Takum npaBoM 00Jaat0T TOJIBKO JIUIIEH3UATHI -
o0aaTeNny UCKIIOYUTEIbHON JTUIICH3UH.

ABTOpCKOE NIPaBo

28. B coorBerctBuuM ¢ myHktoM 1 ctateum 1259 I'K P® oObekramu
aBTOPCKUX TMpaB SBJISIOTCS MPOU3BEIACHUS HAYKHU, JIUTEPATypbl M MCKYCCTBa
HE3aBHCHUMO OT JOCTOMHCTB U Ha3HAYCHUs MPOU3BECHUS, a TAK)KE OT Ccriocoda ero
BBIPAKEHUS.

[Ipu ananmze Bompoca O TOM, SBIIETCA JM KOHKPETHBIM pe3ynbTaT
O00OBEKTOM aBTOPCKOTO IpaBa, CyAaM CIEAyeT YUUTHIBAaTh, YTO IO CMBICIY CTaTei
1228, 1257 n 1259 I'K P® B ux B3aMMOCBSI3M TAaKOBBIM SIBJISETCS TOJBKO TOT
pe3ynbTaT, KOTOPbI CO3/1aH TBOPYECKUM TPyAOM. lIpu 3TOM HaaJIeKUT UMETH B
BUJly, UTO MOKa HE JI0Ka3aHO WHOE, PE3YJIbTAThl HHTEIIEKTYAIbHOU AESTENbHOCTH
MPEANOoJaratoTcsi CO31aHHBIMU TBOPUYECKUM TPYIOM.

HeoOxoaumo Taxke UMETh B BUJY, UTO CaMmo IO cebe OTCYTCTBHE HOBU3HBI,
YHUKQJIBHOCTH W (WIA) OPUTMHAIBHOCTH pe3yjbTaTa HHTEJUIEKTyaJIbHOU
NeSATEIbHOCTH HE MOKET CBUIETENIbCTBOBATH O TOM, YTO TaKOW PEe3yNbTaT CO3/1aH
HE TBOPYECKUM TPYIOM U, CIIEOBATEIbHO, HE SIBISETCS OOBEKTOM aBTOPCKOTO

npasa.



29. B cuny mnynkra 7 cratem 1259 I'K P® aBTopckue mnpaBa
pacupoCTpaHsIOTCS Ha 4YacTh MPOM3BENCHHS, HA €ro Ha3BaHHE, Ha IEPCOHAXK
MPOU3BEICHUS, €CIIM 10 CBOEMY XapakTepy OHU MOTryT OBITb MPU3HAHBI
CaMOCTOATENBHBIM  PE3yJbTaTOM TBOPYECKOIO TpyJda aBTOpa H OTBEYAIOT
TpeOOBAHMSIM, YCTAHOBJICHHBIM ITYHKTOM 3 3TOM CTaThH.

[TockonbKy coriacHO MyHKTY 3 Ha3BaHHOM CTaThbU OXpaHe MOJyIeKar
NPOM3BENICHUS, BBIPAXKCHHBIE B KakoW-mMO0 OOBEKTUBHON ¢opMe, TO TM0x
MEPCOHAXKEM CJIEyeT MOHMMATh YacTh MPOU3BENICHHUS, COJIEPHKAIIYIO0 OMHCAHUE
WIM M300pa’kK€HHWE TOTO WM MHOro JAeicTByromiero jaumna B (opme (dpopmax),
npucyen (IpUCcyux) MpoU3BEICHUIO: B MUCbMEHHOM, YCTHOM opMme, B hopme
n300paxenusi, B (hopMe 3BYKO- WM BUAEO3ANUCH, B 00BEMHO-TIPOCTPAHCTBEHHON
dbopme u ap.

OxpaHa aBTOPCKUM IIPaBOM IIEpCOHAXA IPOU3BEACHUS IMPEAIOJIAracT, B
YACTHOCTH, YTO TOJBKO aBTOPY WJIM HHOMY MpaBOOOJIAZaTEeN0 MPUHAJIEKUT
UCKIIFOUUTEIFHOE MIPABO MUCIOJIB30BATh MEPCOHAXK JIFOOBIM CIIOCOOOM, B TOM YHCIIE
nyTeM nepepadboTku (moAnyHkT 9 mynkra 2 crareu 1270 Kogekca).

30. B coorBerctBUM c myHKTOM 5 cratbu 1262 I'K P® norosopsl 00
OTUYKJICHUH UCKJIIOYUTEIBHOIO IIpaBa Ha 3apErMCTPUPOBAHHYIO MPOrpammy IS
OBM wunu 6a3y naHHbIX (MyHKT 1 3TOM CTaThW) U MEPeXOi HCKIIOYUTEITHHOTO
npaBa Ha Takylo MporpamMmy wid 0a3zy AaHHBIX K JpYruM Juiam Oe3 J0oroopa
MOJJIEkKAT rOCYAAPCTBEHHOM peructpanuu B Pocriarenre.

Kak cnenyer w3 mnosoxeHud cratbl 5 BBOAHOTO 3aKOHA, yKa3aHHOE
npaBuiIo 00 00s3aTeIbHOM TOCYAapCTBEHHOM PpErucTpalMd NPUMEHSIETCS B
OTHOILIEHUH nporpamm Ajii OBM u 6a3 naHHBIX, 3aperUCTPUPOBAHHBIX KaK MOCIe
31.12.2007 (B nepuon aeiictBust yactu yersepror ['K PD), tak u 1o 01.01.2008 (B
nepuoA nevcteust 3akoHa Poccuiickoir @eneparuu ot 23.09.1992 Ne 3523-1 «O
IIPABOBOM OXpaHe MpOTrpamMM JUIsl 3JIEKTPOHHBIX BBIUMCIUTENIBHBIX MAlldH U 0a3
JAHHBIX», TaKXe MPEAYyCMATPUBABIIETO BO3MOXKHOCTh PETUCTPAIMU IMPOTPaMM
st OBM u 6a3 maHHBIX), B cllydae, €ClId JOTOBOp 3aKIIOYAETCs, a MEepPexo]l

MCKJIIOUUTEIBLHOrO TIpaBa Ha HUX ocyuiecTrisiercs nociue 31.12.2007.



31. KoaexkcoM nperyCMOTPEHO Hapsiiay C JIMYHBIM HEUMYIIECTBEHHBIM
IIpaBOM Ha HEMPUKOCHOBEHHOCTh Npou3BeaeHus (ctates 1266 Konekca) mpaBo Ha
nepepadoTKy MPOU3BEACHHUS, SIBISIIOUIYIOCS OJHUM M3 CIHOCOOOB HMCIOJb30BaHUS
NPOU3BEACHUS, OJHUM H3 IMPABOMOYMM, BXOIAIIMX B HCKIIOUUTEIBHOE IPABO
(moamyHkT 9 mynkTa 2 ctateu 1270 'K PD).

[IpaBo Ha HEMPUKOCHOBEHHOCTb Mpou3BeAcHMs (ab3all mepBbid MyHKTa |
ctatbu 1266 'K P®) kacaeTcss TakuxX W3MEHEHHI NPOU3BEICHUS, KOTOpPHIE HE
CBS3aHbBl C CO3JAaHUEM HOBOTO TMPOU3BEACHUA HAa OCHOBE HMMEIOIIETOCH.
CoOTBETCTBYIOUIME U3MEHEHUS JOMYCKAIOTCA C COIJIacHs aBTOpa (MM MHOTO JIMLA
B cllydae, MpeayCMOTPEHHOM ab3aneM BTOphIM MyHKTa 1 ctathu 1266 Kopekca),
KOTOPOE€ JOJDKHO OBITh ONPENEICHHO BbIpakeHO. [Ipy OTCYTCTBUU 10OKa3aTeIbCTB
TOTO, YTO CcOrjacue ObUIO ONpPENENIEHHO BBIPAXKEHO, OHO HE CUUTAETCA
MOJTYYEHHBIM.

[lepepaboTka  mpou3BeACHUA  MPEANOJIaraeT  CO3JaHUe HOBOI'O
(MpOM3BOHOTO) NPOU3BEAECHHUS HA OCHOBE YK€ CylllecTByromero. [Ipu 3toM mpaso
Ha nepepabOTKy MPOU3BEACHUS KaK OJIUH U3 CIIOCOOOB UCII0JIb30BAHUS PE3yJIbTaTa
WHTEJUIEKTYaJbHOM JI€SITEIBHOCTH MOXET OBITh MepeJaHo0 B YHCIE HWHBIX
MPaBOMOYMN B paMKax TMepeayd HCKIIOYUTEIBHOTO TpaBa MO JIOTOBOPY 00
OTUYXKJICHUU UCKIIOUUTEIHLHOTO MpaBa B MOJHOM oO0beme (ctatha 1234 'K PO)
Ju00 TPEAOCTABJICHO MO JMIEH3MOHHOMY aoroBopy (cratesi 1235 T'K P®D), a
TaK)K€ MOYKET NIEPEUTH 10 YCTAHOBJICHHBIM B 3aKOHE OCHOBAHUSIM 0€3 3aKITIOUEHUS
norosopa ¢ npaBoobianareneM (ctatbs 1241 'K POD).

YacTHbIM cilydaeM MepepadOTKH MPOU3BEACHUS SIBISICTCS MOAM(pUKAIUs
nporpammbl 1t OBM unu 6a3bl JaHHBIX, TO €CTh JIIOObIE X U3MEHEHHUS, B TOM
4yycie MX TNEepeBOJ C OAHOro s3blKa MPOrpaMMHUPOBAHUS Ha JpYrou, 3a
WCKIIIOYEHHUEM aJamnTalliy, NPEACTaBISAIONICH Cco00i BHECEHHWE W3MCHCHUH,
OCYIIECTBIISIEMBIX UCKIIFOUUTEILHO B 1EAX (QYHKIIMOHUPOBAHMS TPOTPAMMBI IS
OBM wuinu 0a3bl JaHHBIX Ha KOHKPETHBIX TEXHUYECKHUX CPEJCTBAX IMOJIb30BATENS

WJIA 11O/ YIIPABJICHUCM KOHKPCTHBIX IMPOTrpaMM IIOJIb30BATCIIA.



32. B cuny noanysnkra 6 nyHkra 2 crateu 1270 'K PO ucnonb3oBannem
MPOU3BENICHUSI CUYMTACTCS B YUCIIE MPOYETO €ro MyOJIMYHOE HUCIIOIHEHHUE, TO €CTh
MPEACTABICHUE TNPOU3BEICHHUS B JKMUBOM UCIOJHEHWH WIA C MOMOILIBIO
TEXHUYECKUX CPEACTB (paguo, TEIEBUACHUS M HHBIX TEXHUYECKHUX CPEICTB), a
TaK)Ke TOKa3 ayJAMOBHU3yaJIbHOIO NPOU3BEACHUS (C COMPOBOXKJIECHUEM WM 0e3
COMPOBOXKJICHUS 3ByKOM) B MECTE€, OTKPBITOM JIJIsl CBOOOJHOIO MOCEIIECHUS], UITH B
MECTe, T/€ MPUCYTCTBYET 3HAYMUTEIBHOE YHUCIO JUL, HE IPUHAMLICKAIUX K
OOBIYHOMY KPYTy CEMbH (KOTOPBIA OMPENESETCsS CYJIOM C YYETOM KOHKPETHBIX
00CTOSITENBCTB PACCMATPUBAEMOT0 JI€J1a), HE3aBUCUMO OT TOT'O, BOCIIPUHHUMAETCS
IIPOU3BEJECHUE B MECTE €ro MPEACTABJICHHS WIM IOKa3a JU00 B JPYroM MecTe
OJTHOBPEMEHHO C IPEACTaBICHUEM WIH IT0KA30M POU3BEICHHUSL.

JInom, OCyHIECTBISIOIUM ITyOJIMYHOE WCIIOIHEHUE MPOU3BEAECHUS (B TOM
YUCJIE NPHU €ro MPEACTABICHUU B KUBOM HCIOJHEHHM), SIBISETCS HOPUANYECKOE
Wi (pU3MYECKOe JMIO, OpraHusymollee NyOIMYHOE MWCIIOIHEHUE B MECTE,
OTKPBITOM 11 CBOOOJHOTO TIOCELIEHUS, WIM B MECTE, TA€ MNPUCYTCTBYET
3HAYUTEIHLHOE YHUCIIO JIUII, HE MPUHAJJISKAIIUX K OOBIYHOMY KPYTy CEMbHU, TO €CTh
JUI0, KOTOpoe OepeT Ha ceOsi MHULMATHBY U OTBETCTBEHHOCTh 3a NPOBEJICHUE
COOTBETCTBYIOILIETO MEPOIIPUATHS.

VIMEHHO 3TO JMIO AOJKHO 3aKIKOYUThH JIOTOBOP O NPEIOCTABICHUU €MY
npaBa Ha MyOJMYHOE MCIOJHEHUWE NPOU3BEACHUS C MPaBOOOJAaTENeM WU
OpraHu3alyeld 1O YNPABJICHUIO TMpaBaMH Ha KOJUIEKTUBHOW OCHOBE U
BBITIJIAYMBATH M0JIATAOIIEECs BOZHATPAXKICHHUE.

33. Ilpu npumenenuun cratbu 1272 I'K P® cynmam ciegyer McxoauTh W3
TOT0, YTO YCTAHOBJICHHBIN 3TOW CTaThEN MPUHILIMI WCUEPIIAHUS TIPaB MPUMEHSETCS
TOJIBKO K OPUTUHAIY WM 3K3EMIUIIpaM MPOU3BEICHNUS, IPABOMEPHO BBEJCHHBIM B
rpakaaHCKuil 000poT Ha TeppuTopun Poccuiickoit denepanuu. Pacnpoctpanenue
KOHTpadaKTHBIX JK3EMIUIIPOB Tpous3BeneHuid crathedr 1272 Komekca He
OXBAaThIBAETCA U B JIIOOOM ciyyae oOpa3yeT HapyllIeHHE WCKIIOYUTENIbHOTO IpaBa
Ha NMPOU3BEICHHUE, HE3aBUCUMO OT TOTO, CO3/IaH 3TOT KOHTPa(paKTHBIM IK3EMILISP

CaMUM HapyUIUTENEeM WA NPUOOPETEH Y TPETHUX JIUII.



Ucxona u3 cratbu 1272, a taxke noanyHkra 4 nmyHkra 2 crarbu 1270 T'K
P®, cormacHO KOTOpPOMY CaMOCTOSATEIBHBIM  CIIOCOOOM  WCITOJIB30BaHUS
MIPOU3BEJCHUS, COCTABISIONIUM CaMOCTOATENILHOE MPAaBOMOYKE TIPaBoOOIa1aTess,
ABJIIETCSI WMIIOPT OpPWUIMHAjIa WM SK3EMIUIIPOB MPOM3BEICHUA B IEIAX
pacrnpoCcTpaHEHUsl, B UX B3aMMOCBS3M NPUHLMUII UCUEPIIAHUS TIPAB HE OXBATHIBACT
ciaydyau pacrnpoctpaHeHus B Poccuiickonn @enepanvu  OPUTMHAIOB WU
IK3EMILUISIPOB MPOU3BEACHUIN, BBEJICHHBIX B TPAXKJIAHCKUNA 000pOT HA TEPPUTOPUU
WHOCTPAHHOT'O TOCYJapCTBAa, HO HE BBOJMUBIIMUXCSA B TpakIaHCKUH 00OpOT Ha
tepputopun Poccutickoit denepanum.

[Ipm 3TOM CynmaM Ha[UIeKUT UMETh B BHIY, YTO HH IOANYHKT 4 IyHKTa 2
cratbu 1270, au crares 1272 'K P® He npensTCTBYIOT UMIIOPTY OPUTHHAIIA WU
AK3EMIUISIPOB MPOU3BEICHUS HE JUIS LIeJIel pacpOCTpaHEHUS!.

34. Tlpu npumenenun ctatbu 1273 I'K PO cymam cnenyer y4yuTHIBATH:
BOCIIPOU3BEJEHUE, TO €CTh U3TOTOBJIEHUE OJHOTO 3K3EMIUIAPA MPOU3BEACHUS WIN
0osnee muOO ero yactu B J000H MarepuaibHOU (hopme, HE SIBISIETCS HAPYILICHHEM
VCKJIFOUNTEIIBHBIX MPaB Ha IIPOU3BEICHUE TOJBKO B TOM CIIydae, €CIM B MOMEHT
W3rOTOBJIGHUSI ~ TaKOrO  3K3EMIUIApa camMoO  MPOMU3BEICHHE  HCIOIb3YeTCs
IIPaBOMEPHO.

Tak, HapylIeHHMEM HCKIIOUMTEIBHOIO IIpaBa Ha NPOU3BEICHHE SBISETCA
M3rOTOBJIEHHE OJAHOTO 3K3EMILIApA MPOU3BEACHUS WK 00Jiee, OCYIIECTBIECHHOE C
KOHTpa()akKTHOTO JK3eMIuiAipa JMOO TMpU HENpPaBOMEPHOM JOBEACHUH [0
BCEOOIIEro cBeleHHsI (B TOM YHUCJE MPU HEMPAaBOMEPHOM pa3MEIICHUH B CETU
HuTepHeT).

Homyckaercss 6e3 corjacusi aBTOpa WJIM WHOTO MPaBOOOIagaTeNs
BOCITPOU3BEJEHUE, OCYUIECTBISIEMOE TOJIBKO TPaXTAHMHOM MU TOJBKO B JIMYHBIX
HensiX, NOoJ KOTOpbIMM MO cMmblciy cratbu 1273 Kogekca mnoHUmaeTcs
MOCJIENYIOLIEE HEKOMMEPUYECKOE HCIIOIb30BAaHUE COOTBETCTBYIOLIETO IK3EMILISIPA
JUIS YJIOBJIETBOPEHHUSI COOCTBEHHBIX MOTPEOHOCTEN MIIM MOTPEOHOCTEH 0OBIYHOTO
Kpyra Ce€MbH 3TOTr0 TpaKJaHWHA (KOTOPBIM ONpENessieTcs CyIAOM C Y4eTOM

KOHKPETHBIX 00CTOATENHCTB PACCMATPUBAEMOTO JIEJIA).



B cuny mynkra 3 crateu 1274 'K PO gomyckatorcs 6e3 cornacusi aBTopa
VI MHOTO 00J1afaTeliss UCKIIOUYMTEIBHOTO IpaBa Ha OPUTMHAIIBEHOE IPOU3BEICHUE
u 0e3 BBIUIATBI €MY BO3HATPAXKICHUS CO3/IaHHUE IPOU3BEACHUS B IKaHpE
JUTEPATypHOU, MY3bIKAIbHON WJIM MHON MapoaAuu JUOO B JKaHPE KapuKaTyphl Ha
OCHOBE JPYroro (OpUrMHajIbHOr0) MPaBOMEPHO OOHAPOJAOBAHHOTO MPOU3BEICHUS
U HCIIOJb30BaHME ASTOW MHapoAuu MO0 Kapukatypbl. B cBsi3u Cc 3TUM aBTOp
OPUTMHAJIBHOTO IIPOM3BEACHUS HE BIPABE 3allpeliaTh MCIOJIB30BAHHME CBOETO
IIPOM3BENICHUS YKAa3aHHBIM CIIOCOOOM Ha OCHOBE MOJI0KeHUH yacTu uyerBepTor ['K
P®. B cayyae, eciin mapoaust Win Kapukarypa Imopodar 4eCTb, JOCTOMHCTBO WIIU
JICJIOBYI0 PEIyTAallMK0 aBTOPA OPWUTMHAIBHOTO IIPOM3BENCHMUSA, OH BIPAaBE
3alMIIATh UX B MOPSAKE, yCTaHOBIEHHOM cTartheil 152 Konekca.

Cynam crnenyer y4uThIBaTb, 4YTO IIPAaBO COBEPUIEHUS B OTHOLICHUU
nporpammbl 1t OBM unm 6a3bl JaHHBIX IEUCTBUM, MPETYCMOTPEHHBIX CTaThe
1280 T'K P®, npuHaIeKUuT TOJIBKO JHUIy, MPABOMEPHO BIAACIOLIEMY
AK3EMIUISIPOM TaKoW mporpammsl 111 OBM win 6a3bl JaHHBIX (110JIB30BATEIO).

[Tpu 3tom nuuo, 3anucasiiee nporpammy st OBM unm 0a3y gaHHBIX B
namatb OBM (noamyHkT 1 mynkra 1 crareu 1280 'K P®), korga oHO mpaBOMEPHO
BJIAQJIENIO 3K3EMIUISIPOM TAaKOW MporpamMmbl WM 0a3bl AAHHBIX, JOJDKHO YAAJIUTh
COOTBETCTBYIOIIYIO MTPOTpaMMy WK 0a3y W3 MamsTH IpuHaaiexaneit emy 9BM B
cilydae MpoAakd UJIM MHOTO OTUYKJEHUS SK3EMILIsIpa MPOrpaMMbl WIH 0as3bl.

Komust mporpammer aiis 9BM unu konust 6as3bl TaHHBIX, MPeAHA3SHAYCHHAS
JUTSL apXUBHBIX 1LI€JIeH WK 1711 3aMEHBI TPaBOMEPHO MPUOOPETEHHOTO SK3EMILIAPA
B CIIy4asix, KOI/1a TAaKOM SK3EMIUIAP YTEPSH, YHUUTOKEH WM CTAJl HEIPUTOAEH IS
UCIIOJIb30BaHUs, JOJDKHA ObITh YHHUYTO)KEHA, €CJIM BIAJCHHE SK3EMIUIIPOM 3TOU
nporpaMmbl WM 0a3bl JaHHBIX TEPECTano ObITh MPABOMEPHBIM (MOAIMYHKT 2
nyHkra | craren 1280 Koxnekca).

37. B cuny aG3aua Broporo myHkTa 1 ctateu 1284, aG3ama BTOpOro myHKTa
I craten 1319 I'K P® Ha uCKIIOUMTEIBLHOE MPABO, MPUHAMNICKAIIEE HE CAMOMY

aBTOpy (MCHOJHUTENIO), a JpyroMy IJIMIly, M Ha TMpaBO HCIOJIb30BAHUS



npousBeneHusl (MCHOJHEHMs), NpPHUHAJUIekKAIIee JHUICH3UATy, MOXET ObITh
oOparieHo B3bICKaHUE.

[Ipu paccMoTpeHuU CHOPOB O MPABOMEPHOCTH OOpaleHUs! B3BICKAHUS Ha
IpaBO  MCIOJIb30BaHUS  NPOU3BEACHUS  (HUCIOIHEHWs),  MpPHUHAJJIEKAIIEEe
JUIEH3UATY, HAAJEKUT YUYUTHIBaTh, YTO MPU TaKOM OOpallleHUH B3bICKAHUS
corjacue JIlieH3uapa He TpedyeTcs.

ABTOp mnpou3BeneHUs (MCIOJHUTENb) HMEET JIMIIb IMPEUMYIIECTBEHHOE
npaBo MPUOOPETEHUS] MPUHAJJISKAIIETO JHIICH3UATy IpaBa MCIOJIb30BaHUS
npousBeJeHus (MCIIOJHEHUS) B CITy4Yae €ro NpoJaku ¢ MyOJUYHBIX TOPIOB B LEJISAX
oOparienus B3bIcKaHus (MMyHKT 2 ctatbk 1284, myHkT 2 cratbu 1319 Konekca).

38. Ilpu mpumenenuun cratb 1286 'K P® HeoOxommmo UCXOIUTH U3
CJIEYIOIIETO.

38.1. Cornmacuo nynkry 2 cratbu 1235 'K P® nuneH3uMoHHBIM JOTOBOP
MOJICKUT TOCYIAPCTBEHHON PErHCTPAaIlMU B CIy4asiX, ONMPEICICHHBIX MyHKTOM 2
cratbu 1232 Koaekca. K Takum cirydasiMm OTHOCHUTCSI B TOM YHCJI€ TPEAOCTABIICHUE
IIpaBa HCIIOJIb30BAaHUS MOJJIEKAILIETO TOCYIAPCTBEHHONW PErMCTPALMK Pe3yJIbTaTa
WHTEJUIEKTYaJIbHOM IEATEITbHOCTH WM CPEACTBA UHAMBHAyanu3auuu. [lpu sTom B
cuny nyHkra 7 crareu 1232 T'K P® 310 mnpaBWwio mnOpUMEHAETCS U K
3apETUCTPUPOBAHHOMY MO  JKEJAHUIO  pe3yJbTaTy  HWHTEIJIEKTyaJlbHOU
NEeATEIbHOCTH (B YACTHOCTH, K mporpamMmam st OBM u 6a3zaM JaHHBIX), €cClid
KoaekcoM He yCTaHOBIIEHO MHOE.

B otHomenun nporpamMm it OBM u 6a3 AaHHBIX MHOE YCTaHOBJIEHO
nyHKTOM 5 ctatbu 1262 'K P®D, B COOTBETCTBUU C KOTOPBIM TOCYJAapPCTBEHHOU
pPEerucTpalyy MOoJIeKaT TOJNbKO: 1) JOroBOpHI 00 OTUYXKJIEHUU UCKIIIOUUTEIHHOTO
MpaBa Ha 3aperUCTPUPOBAHHYIO Tporpammy it OBM wunu 6a3zy naHHbIX; 2)
nepexoj] MCKIIOYUTENHHOTO MpaBa HAa TAaKyH NpOrpaMMmy WU 0a3y MaHHBIX K
IpyruM Jduam 0e3 noroBopa. Jlpyrue IOroBOpbI, B TOM YHKCJE JIMLIEH3UOHHBIE
JIOTOBOPBI O MPEIOCTaBICHUU IMpaBa MCIOJIb30BaHUS TporpamMmbl At DBM wiu

0a3bl TaHHBIX, TOCYAAPCTBEHHOM PETUCTPAIIMN HE TIOIJIEKAT.



38.2. Ilpemycmotpennblidi myHKTOM 3 ctatbu 1286 'K P® norosop
3aKJII0YaeTCsl MEXy IpaBooOasaTesaeM, TO €CTh 001a1aTeIeM UCKITIOUUTENBHOTO
npaBa Ha nporpammy uisi OBM wunu 6a3y AaHHBIX, W MOJIb30BaTENEM, TO €CTh
JMIOM, MPAaBOMEPHO BJIAJICIOIIMM 3K3EMIUIIPOM TaKOM MporpaMmbl WM 0as3bl U
HAYMHAIOIUM TOJB30BAHUE COOTBETCTBYIONIECH Mporpammoil miau Oaszoi. Jluio,
npuoOpeTIee 3K3eMIUIp mporpamMmbl s DBM wunu 6a3bl JaHHBIX HE IS
CaMOCTOATEJILHOTO TOJIb30BaHUs, a JJs NEPEnpoAakd €ro TPETheMy JIMIlY, HE
SBJIIETCS] CYOBEKTOM OTHOUIECHUH, ONPEIeNIEHHbIX Ha3BaHHON HOPMOA.

Takoll  JUUEH3WOHHBIM  JOTOBOP  MOPEANOJAraeT  MPEIOCTABICHUE
M0JIB30BATENIO MporpaMmbl it OBM win 0a3bl TaHHBIX NpaBa Ha COBEPLICHUE
nercTBui, npenycMoTpeHHbix crtathed 1280 I'K P®, a takxke Ha coBepliecHUE
UHBIX OOYCJIOBJIIEHHBIX JIOTOBOPOM JIEMCTBUH, CBSI3aHHBIX C 3KCIUTyaTaluen
nporpaMMbl WM 0a3bl, U JEHCTBYET [0 MNPOJAXH WIM HHOTO OTUYKICHUS
’K3EeMIUIsIpa THporpammbl uiau 0Oa3pl. Ha 3TOT 10OroBop B OTIMYME OT HUHBIX
JUUEH3UOHHBIX JOTOBOPOB HE pPACHpPOCTPAHSIOTCA IpaBuja, YCTAaHOBJICHHbBIE
nyHkTamu 2-6 crateu 1235 Kopekca.

39. Ilpu npumenenun nosoxenuii 'K P® o ciyxeOHOM mpousBeneHUU
CyJlaM HaJUIE)KUT YUUTBIBATh, B YACTHOCTH, CIEAYIOLIEE.

39.1. Bompoc o ToM, SIBIISI€TCS JIM KOHKPETHOE MIPOU3BEIACHUE CITYKEOHBIM,
peraeTcsl UCX0/Is U3 MOJOKEHUI 3aKOHOATeNNbCTBA, JEHCTBOBABILETO HA MOMEHT
CO3JaHMs TAKOTO IPOU3BEACHUS.

B otnmuue ot crateu 14 3akoHa 00 aBTOPCKOM MpaBe, JEHCTBOBABILIETO 0
01.01.2008, oTHOCHBIIEH K CIIy»KE€OHBIM MPOU3BEACHUS, CO3JaHHBIC B TMOPSIKE
BBITIOJIHEHUS CITYKEOHBIX 00S3aHHOCTEN WIIM CITYKEOHOTO 3a/anus paboTomarers,
B cratbe 1295 TK P® mnoax cnyxeOHbIM NPOU3BEACHUEM MOHUMAETCS
IIPOU3BEICHUE HAyKH, JINTEPAaTypbl WIM HCKYCCTBA, CO3JaHHOE B IMpeAesiax
YCTaHOBJICHHBIX JUIsl paOOTHHUKA (aBTOpa) TPYAOBBIX 00sI3aHHOCTEH.

Jist ompeneneHuss TOro, SIBISETCS JIM CO3/JaHHOE PAaOOTHUKOM IOCHE
31.12.2007 mo KOHKPETHOMY 3a/IaHHUI0 PabOTOIaTENs IPOU3BEACHHUE CITY>KEOHBIM,

H€O6XOJII/IMO HUCCIICA0BATL BOIIPOC O TOM, BXOAWJIO JIM 3TO 3aJaHUC B IPCACJIbI



TPYAOBBIX O0si3aHHOCTEH paboTHuka. Ecnm Takoe 3amanue paboTomatens B €ro
TPYJIOBBbIE OOSI3aHHOCTHM HE BXOJWJIO, TO CO3JAHHOE MPOU3BENCHHE HE MOMXKET
paccMaTpuBaTbCcid KakK CIyXeOHO€ - UCKIIOUMTEIbHOE TIPaBO Ha  HEro
NPUHAICKUT PabOTHUKY, €r0 HCIOIb30BaHHE pabOTOIaTENeM BO3MOXKHO JIMIIb
Ha OCHOBAHWH OTJIEJIBLHOTO COTJIAIICHHS ¢ PAOOTHUKOM U MPHU YCIOBUU BBIIIIATHI
€My BO3HArpaXJacHUsl.

39.2. B ormmume ot paeicroBaBmiero g0 01.01.2008 3akoHonmarenscTBa
nyHKT 2 ctatbu 1295 'K P® npemycmarpuBaeT, 4To OT paboToaaTess, KOTOpOMY
NPUHAIIICKUT HCKIIOYUTENBHOE IMPaBO Ha CIIy>)KEOHOE TPOU3BEAECHHUE, 3TO
UCKIIFOUUTEIFHOE MPABO MEPEXOIUT K padOTHHUKY (aBTOPY), €CIM B TEUEHHUE TPEX
JeT cO JHS, KOrJa A3TO MPOU3BEACHHE ObUIO NPENOCTaBICHO PAOOTHUKOM B
pacnopsbkeHue — pabotojaTens, MOCIEAHUHA HE  HAYyHET  HKCIOJIb30BaHUE
pOU3BENEHUs (HAapUMEp, BOCHPOM3BEJICHHUE, PACIPOCTPaHEHUE, IyOJIUUHBIN
noka3, cooOueHue B 3pup win 1o Kaledaro, OCYLIECTBIsEMble KaK CaMUM
paboroaaresnieM, TaKk U HA OCHOBAaHUU JIMLIEH3MOHHOTO JOTOBOPA TPETbUM JIMIIOM),
HE Mepe JacT MCKIIOUMUTEIbHOE IPaBO Ha IPOU3BEACHUE APYyroMmy Juny (Ha
OCHOBAHHUHU JOTOBOPa 00 OTUYKJIECHUH UCKIIOYUTEIBLHOIO MIpaBa) WIK HE COOOUTUT
aBTOPY O COXpPAHEHWU NPOU3BEACHUS B TaiiHe (HampuMeEp, B cllydae CO3JaHUs
Hay4yHOU pa3palboTKH, CoepKaHue KOTOPOH MpeJroiaracT e€ oxpaHy B KauecTBe
CEKpeTa MPOU3BOJCTBA).

B otHomenun ciyxeOHbIX mpousBeaeHui, co3nannbix a0 01.01.2008, mo
KOTOPbIM paboTONaTENh HE COBEPIIMJI O 3TOM AaTbl HU OAHO W3 HA3BAHHBIX
JEWCTBUH, TPEXJIETHUN cpoK HaunHaeT Teub ¢ 01.01.2008.

Ecnu B ycTaHOBIEHHBIN TPEXJIETHUN CPOK pabOTOAATENh COBEPIIHUT OTHO U3
Ha3BaHHBIX JCHCTBUN, paOOTHUK (aBTOp) HMeEET TNpaBO Ha MOJyYEHHUE
BO3HArPAXKJICHUS, pa3Mepbl, YCIOBUS M TOPSAOK BBILIATEI  KOTOPOTO
OTIPENETSAIOTCA JOTOBOPOM MeXAy padoroiareneM M paOOTHHUKOM, a B cCiydae
cnopa - cyaoMm. Ilpm stomM cyaam HeoOXOAMMO HUMETh B BHIY: YCJIOBHS,
OTHOCSIIUECS K TaKOMY BO3HArpakKII€HUIO, MOTYT OBITh MPEAYyCMOTPEHBI KaK B

TPyAOBOM  JOroBOpPE, TaK W B HHBIX JOIIOJHHUTCIBHBIX  COIJIAICHUAX,



3aKJIIOYaeMBIX MeXay paOoTHHMKOM u paboromareneM. Bo Bcex ciyuasx
BO3ZHArPaXX/ICHUE BBIIUIAYMBAETCS PadOTOAATENIEM, JAXKE€ €CIH HCIOJIb30BAaHUE
IIPOU3BEIACHUS OCYLIECTBIAETCS TPETBUM JIMLOM IO JHULEH3UMOHHOMY JOTOBOPY
WIM UCKIIOYWTEIBbHOE TPAaBO HA NPOU3BEACHUE IMEPENuI0 K  HOBOMY
IpaBo00JIAAATEIO.

39.3. Ecium UCKIIOYUTENBHOE TMpaBO Ha CIyXKEOHOE IPOU3BEICHHE
NPUHALIEKUT PaOOTHUKY (aBTOPY) M3HAYAJIBHO MO JIOTOBOPY € paboTolaTeraeM
WM Ha OCHOBaHUU ab3ara BToporo myHkTa 2 cratbu 1295 'K P®, paboronarens
MMEET IPaBO MCIOJIb30BATh TAKOE MPOMU3BEJAEHUE Croco0aMu, 00YCIOBICHHBIMU
LEIbI0 CIIY’)KEOHOTO 3a/laHHsl, U B MpEJeNax, BHITEKAIOMUX W3 3aJaHUs, a TaKkKe
00HapOA0BATh TAaKOE MPOU3BEJCHHUE, €CIIM NHOE HE OIPEEICHO J0TOBOPOM MEXTY
HUM M pab0oTHUKOM. PaOOTHUK mHpW 3TOM BIOpaBE MO CBOEMY YCMOTPEHHUIO
UCIIOJIb30BaTh CIIyKeOHOE MPOU3BECHUE CIOCO0aMHU, HE 00YCIOBIEHHBIMU LIEBIO
CIIy’)keOHOTO 3a/laHusl, a TaKXe CHO0COO0aMM, XOTS U OOYCIOBJIIEHHBIMH LENbIO
3aJlaHus, HO 3a IIpe/ieJIaMy ATOrO 3aJaHusl.

40. IIpu pemennn Bonpoca 0 NPUHAJIEKHOCTH UCKIFOUUTEIBHOTO IIpaBa Ha
nporpammy st OBM unm 6a3y IaHHBIX, CO3aHHYIO 10 TOCYJapCTBEHHOMY HIIA
MYHULUIATBHOMY KOHTPAKTY JUIsl TOCYJAPCTBEHHBIX MM MYHULUIAJIBHBIX HYX],
cyJaM CJeAyeT PyKOBOJICTBOBATHCS MOJOKEHUAMHU cTaThu 1298, a He cTtatbu 1296
'K PO.

41. B cooTBeTcTBHM € MOAIYHKTOM 2 myHKTa 2 ctatbu 1299 'K P® B ot
HOIIIGHUH TPOU3BEACHUS HE JOMYCKAIOTCS HW3TOTOBJIEHUE, PaCIpOCTpaHEHUE,
cladya B NIpOKaT, MPEeIOoCTaBIEHUE BO BPEMEHHOE OE€3BO3ME3IHOE MOJIb30BAHUE,
UMIIOPT, peKiIaMa Jito00i TEXHOJIOTHH, JIF0O0T0 TEXHUYECKOTO YCTPOUCTBA W UX
KOMITOHEHTOB, HCIIOJIb30BAHUE TAKUX TEXHUYECKHX CPEJICTB B LENAX MOJIYUYEHUS
npuObUTM OO OKa3aHHE COOTBETCTBYIOIIMX YCIYT, €CIU B PE3yJbTaTe TaKHUX
JNEUCTBUNA CTAHOBUTCS HEBO3MOYKHBIM HCIOJB30BAHUE TEXHUYECKHUX CPEICTB
3allMThl aBTOPCKUX MPaB JIMOO 3TH TEXHUYECKUE CPEJICTBA HE CMOTYT 00ECIEUUTh
HaJUIeKAIYI0 3alIUTy 3TUX IpaB (TO €CTh YKa3aHHBIE TEXHOJIOTHH HCIIOJIb3YKOTCS

JUTsl 00X0/1a TEXHUYECKUX CPEACTB 3aLIUThI).



[Tox Tako#l 3amper MoANaAarOT TEXHOJOTHH, TEXHUYECKHUE YCTPOUCTBA WM
UX KOMIIOHEHTBI, KOTOpPbIE PEKIAMHPOBAINCH, MPEIIAraJiuch K MPOAAKE U
IPOAaBaJINCh UMEHHO B KAUECTBE CPEACTB 00X04a TEXHUUECKUX CPEICTB 3aIIUTHI.

B To ke Bpems TaHHBIN 3allpeT HE OXBATHIBAET CIIy4Yau, KOTJa TEXHOJIOTHH,
TEXHUYECKUE YCTPOMCTBA MM MX KOMIIOHEHTHl M3HAYaJbHO pa3padaThIBaIKCh,
W3TOTOBIBUIACH U PAaCIPOCTPAHSIINCE B LIEJISAX, HE CBS3aHHBIX C OCYLIECTBICHUEM
Wi oOecreyeHneM 00X0Ja TEXHUYECKHX CpEACTB 3alMThl (IIPU 3TOM Cyay
HEOOXOJMMO YCTaHOBHUTb, BO3MOXKHO JIM KOMMEPYECKOE MCIIOJIb30BAHME TaKHUX
TE€XHOJIOTUI, TEXHUYECKUX YCTPONCTB MM UX KOMIIOHEHTOB B KaKHX-TUOO MHBIX
LENSAX, OTIIMYHBIX OT 00X0]a TEXHUYECKHUX CPEJICTB 3aIUTHI).

42. 1lpu paccMOTpEHUM CyZOM Jeja O 3allUTe aBTOPCKUX IpaB HAJIEKHUT
UCXOJUTh M3 TOrO, YTO IIOKAa HE JO0Ka3aHO WHOE, aBTOPOM IPOU3BEACHUS
(obmagaTeneM MCKIIOUUTEIBHOIO IIpaBa Ha MPOU3BEIEHUE) CUUTAETCS JIMILIO,
yKa3aHHOE B KaueCTBE TAKOBOI'O Ha 3K3eMIULsipe npousBeneHus. HeoOxoaumoctsb
VCCJIEIOBAHMS MHBIX JOKA3aTEIbCTB MOXKET BOZHUKHYTh B CIIy4ae, €CJIM aBTOPCTBO
JMLA Ha IPOU3BEICHUE OCIIAPUBACTCSL.

43. Ipumensst monoxxkenust crareit 1299- 1301, 1309- 1311, 1515 u 1537 I'K
P® 0 B3bICKaHNM KOMIIEHCALINH, CYbI JOJDKHBI YUUTHIBATH CJIEIYIOIIEE.

43.1. TpeGoBaHue O B3bICKAHMU KOMIIEHCAIUM HOCUT HMYLIECTBEHHBIN
xapakrtep. HecMoTpst Ha TO 4TO pa3Mep MoJyIeKalleld B3bICKAHUIO KOMIIEHCAUU
ompenenseTcs Mo ycMoTpeHuto cyaa (ab3ar Bropoit crarbu 1301, aG3aim BTOpoOit
crateu 1311, mognynkr 1 mynkra 4 crateu 1515, noanyHkT 1 nmyHkTa 2 crartbu
1537 I'K P®), B uCKOBOM 3asiBJICHUM JOJKHA ObITh yKa3aHa LI€HAa UCKa B TBEPJION
cymMme. Mcxons U3 pazmepa 3asBICHHOIO TPEOOBaHUS ONpeIesieTcs Mo eKariast
yIUIaTe rocyJapCTBEHHAs MOIUIMHA.

Ecnu uctiom He ykasaHa IieHa uMcka (pa3Mep TpeOyeMoill KOMIEHCAlluH),
CyI BBIHOCUT OIpeleiIeHHe 00 OCTaBJIEHWH COOTBETCTBYIOIIEIO HCKOBOTO

3asiBieHus 06e3 aBmxeHus (cratbst 136 I'TIK PO, cratesa 128 AIIK PO).



43.2. KommeHcauusi TMOMJIEKHUT B3bICKAHUIO TPU JIOKA3aHHOCTH (paKTa
HapylIeHUs, TpU OSTOM NpaBooOIaaaTrerab He o00sA3aH 0Ka3bIBaTh pazMep
MOHECEHHBIX YOBITKOB.

43.3. PaccmaTpuBas ena O B3bICKAHUM KOMIIEHCALMU B pa3Mepe OT JIECITH
THICSY /IO MATH MWUIMOHOB pPyOsel, cyn ompenenser CyMMy KOMIICHCAIIMM B
YKa3aHHBIX 3aKOHOM IIpeieiax M0 CBOEMY YCMOTPEHHIO, HO HE BBIIIE 3asIBJIEHHOTO
ucTioM TpeGoBanus. llpu sTOM cCyq He nMIIeH TpaBa B3bICKATh CyMMY
KOMIICHCAIIMM B MEHBIIIEM pa3Mepe MO CPABHEHMIO C 3asBJICHHBIM TpeOOBaHUEM,
HO HE HIKE HU3IIEro Ipejesa, YCTaHOBIEHHOro ab3arieM BTOpbIM ctathl 1301,
ab3aueM BTOpeIM cTatbM 1311, mogmynkTtom | myHkta 4 crateu 1515 wnm
noanyHkToM 1 mynkra 2 ctateu 1537 'K PO.

Pazmep mnonnexarneil B3bICKAHUIO KOMIICHCAIUU JOJKEH OBITh CYJ0M
obocHoBaH. Ilpu ompeneneHuu pasmepa KOMIEHCAlMU CYJ, YYMUTHIBasi, B
YaCTHOCTH,  XapakTep  JOINYILICHHOINO  HapyleHUs, CpPOK  HE3aKOHHOTO
UCIIOJIb30BAaHUsL pPe3yJibTaTa HMHTEIIEKTYalbHOU JESTENbHOCTH, CTENEHb BHUHBI
HapyluTeNns,  HaJIAYME  paHee  COBEPIICHHBIX  JIMIOM  HapyLIEHUH
UCKJIIOUUTEIFHOTO TpaBa JIaHHOTO MpaBo00JiaaTeNsl, BEPOSTHbIE YOBITKH
npaBooOaaTens, IPUHUMAET pELIeHHe, UCXOJsd M3 NMPUHIUIOB Pa3yMHOCTH U
COPABEMJIMBOCTH, a TaKKe COPa3MEPHOCTH KOMIIEHCAlUA  IOCIJIEICTBUAM
HapyLIEHUS.

43.4. Ecimu mnpaBooOiagaTeneM 3asBICHO TpeOOBaHHE O BBHILJIATE
KOMIIEHCAllUM B JIBYKpaTHOM pa3Mepe CTOMMOCTM TIpaBa MCIOJIb30BaHUS
pOU3BEIEHUS, OOBEKTa CMEXHBIX MpPaB WM TOBAPHOTO 3HAKA, OMpenesieMOoi
UCXOJs U3 LIEHBI, KOTOPasi MPU CPaBHUMBIX OOCTOSITENILCTBAX OOBIYHO B3WMAETCS
3a MIPaBOMEPHOE MX UCIOJIb30BAHUE, TO MPHU ONPEACICHUH pa3Mepa KOMIEHCAIUU
3a OCHOBY CJIeJIyeT IPUHUMATh BO3HArpakJeHue, 00yCIOBICHHOE JTUIICH3UOHHBIM
JIOTOBOPOM, MPEAYCMATPUBAIOIINM IPOCTYIO (HEUCKIIOUUTENBHYIO) JIMLIEH3HIO, Ha
MOMEHT COBEPILIEHUS HAPYILIEHUS.

43.5. Ecnu Ha ocHoBanuu ctatbu 1514 'K P® npaBoBasi oxpaHna ToBapHOTO

3HaKa YyXe IMpeKpaiieHa, TpeOoBaHUE O BO3MEIICHWU YOBITKOB WJIM BBIILIATE



KOMITCHCAIIMA MOXET OBITh 3asBJICHO JIUIIOM, SIBJISIBITUMCS TIpaBOOOIaaTesieM Ha
MOMEHT COBEPILIEHUS TPaBOHAPYLLIEHUS.

[Ipu npenocraBieHUU TPEThEMY JIUILY IPaBa UCMHOJb30BAHUS MTPOU3BEACHUS
(TOBapHOTO 3HaKa) MO JUUEH3MOHHOMY JOrOBOPY WM IpPHU NEpenaye TPEThEMY
JUIYYy UCKIIOYUTENBHOrO MpaBa 1Mo JO0roBOpy 00 OTUYXIACHUHU 3TOrO MpaBa MpaBo
TpeOOBaHMs BO3MEIIEHUSI YOBITKOB, TPUYMHEHHBIX JIOMYIIEHHBIM 70 3aKII0YEHUS
YKa3aHHOIO JOrOBOpa HAapyLIEHWEM, WM BBILIATHl KOMIEHCAUMU 34 TaKoe
HapyllIeHUe HE TMEepeXOoaUT K HOBOMY mpaBoobOianatento. CooTBETCTBYIOIIEE
TpeOOBaHHE MOXKET OBITh 3asIBICHO JIMLIOM, KOTOPOE SIBJISJIOCH MTPaBOOOIaaaTesieM
Ha MOMEHT COBEPIIICHUS HAPYIICHUSI.

Bmecte ¢ Tem mpaBo TpeOOBaHHS BO3MEIICHUS YOBITKOB WJIM BBIILIATHI
KOMIICHCAIIUM MOXET OBbITh IMEpEelaH0 [0 COIVIalleHUWI0 00 YCTynKe IpaBa
(TpeboBaHus).

44. B cratee 1302 I'K PO mpemycMOTpeHBl OOECHIECUUTENLHBIE MEpHI,
KOTOPBIE MOTYT OBITh MPUHSTHI MPU PACCMOTPEHUM JI€]T O HAPYLICHUH aBTOPCKUX
npaB. CyaaM clielyeT YYUTbhIBATh, UYTO COJECPKALIUNCA B 3TOW CTaThE MEPEUCHb HE
SBJISIETCS HCUYEPIBIBAIOIIHM. Hanpuwmep, BO3MOKHO IPUMEHEHHE
o0ecIeyuTeIbHBIX MEP B BHJIC 3alpeTa JIMIy Ha OMyOJMKOBaHUE MPOU3BEICHUS
WIM Ha €ro paclpoCcTpaHEHHWE [0 pa3pelieHusi cropa 00 aBTOPCTBE 3TOTO
MIPOU3BEICHUS.

[Topsimox NPUHATHUS 00eCIeunTENbHBIX Mep ONpENENSAETCS
COOTBETCTBYIOIIUM IPOLIECCYaTbHBIM 3aKOHOAATEIbCTBOM.

IIpaBa, cMexkHBIE ¢ aBTOPCKUMH

45. 1lpu 3aKIIOYEHHMH C HUCIOJHUTEIEM JIOTOBOpA O  CO3JaHUU
ayJIMOBU3YaJbHOTO TMPOM3BEACHUS COIJIACHE HCIIOJHUTEN Ha HCIOJIb30BaHUE
UCIIOJHEHUSI B COCTaBE ayJAHOBU3YaJbHOTO MPOU3BEICHUS MPEANOIaracTcs.
Cornacve MCHOJHUTENS HAa OTIETHHOE HCIOIh30BAHUE 3BYKA WIIM HM300pakKeHMUS,
3a()MKCUPOBAHHBIX B ayJUOBU3YAJIbHOM MPOU3BEICHUH, JOJKHO OBITh MPSIMO

BbIpaxkeHo B JoroBope (myHKT 4 ctateu 1317 'K PD).



Cyaam HaJieXUT UMETh B BHJY: 3Ta HOPMa OTHOCHUTCS HE K IMpaBHJIaM,
YCTaHOBJICHHBIM 3aKOHOM Mg goroBopa (cratbs 422 'K P®), a k nopsaky
3aKOHHOTO MCHOJB30BaHMS 3BYKa WK H300paxeHus. CienoBaTebHO, OTACIbHOE
WCITOJIb30BAaHUE 3BYKa WJIM M300pa)K€HUs MPU OTCYTCTBUU MPSAMOIO yKa3aHHUS Ha
NpEeNIOCTaBIIEHUE TaKoro IpaBa B  JOTOBOpE  SIBIISIETCA  HapylICHUEM
UCKIIIOUUTEILHOTO TpaBa HUCIOJIb30BAaHUSI HMCIOJHEHUS M B TOM Ciyyae, €cliu
COOTBETCTBYIOIIUI OTOBOP OBLI 3aKIIOYEH JO MOMEHTA, KOrja 3TO TpeOOoBaHHE
OBLJIO YCTAaHOBJIEHO 3aKOHOJATENIeM CHavaja B 3akoHE 00 aBTOPCKOM IpaBe, a
rnmotoM B Konekce.

46. IlpaBo wm3roroBuTens 0a3bl naHHbix (maparpad 5 rmassl 71 'K POD)
OXPAHSAETCS TOJILKO B OTHOLIEHUU 0a3bl TaHHBIX, CO3/1aHHON UM OOHAPOJOBAHHOM
nocie 31.12.2007.

[IpaBo myOnukaTopa Ha MPOU3BENECHUE HAYKH, JIUTEPATYPbl WIN UCKYCCTBA
(maparpa¢ 6 rnassl 71 Kogekca) oxpaHsieTCsl TOIBKO B OTHOLLIEHUHU MPOU3BEICHMUS,
paBOMEPHO 0OHAPOIOBAHHOTO MyOsIMKaTopom nociue 31.12.2007.

ITaTenTHOE IPaBo

BoisBieHHEe B paMKax SKCHEPTH3bl 3aiBKM Ha H300pETEHHE, IMOJIE3HYIO
MOJieJb WM MPOMBIIUICHHBIH 00pa3er] HEBO3MOKHOCTH MAaTEHTYEeMOro crocoba
WM pelieHus! ObITh 00bEKTOM MATEHTHBIX MpaB B cuily myHKTa 4 cratbu 1349 T'K
P® (B 4yacTHOCTH, BBISBIEHHE TOTO, YTO MATEHTYEMOE PEIICHHWE MPOTUBOPEUUT
OOIIIECTBEHHbIM HMHTEpecaM, MPUHLMIAM TYMaHHOCTH M MOpAIM) CIYXKUT
CaMOCTOATENbHBIM OCHOBAHHMEM JIJIs1 OTKAa3a B BbIJJaye MaTeHTa.

Kak npenycmorpeno noamyHkrom 2 myHkra 1 cratem 1406 I'KP®, criopsr
00 yCTaHOBJIGHWU TATEHTOOOaaaTess (0 MPU3HAHUM TIpaBa MaTEHTOO00IaaaTeNs),
TO €CTh CIOpPbl O TOM, KOMY HPHHAIJEKHUT HCKIIOUATEILHOE IMpaBO Ha
u300peTeHne,  TOJEe3HYI0  MOJAENb WA  [POMBIIUICHHBIH  oOpasel,
paccMaTpHUBAOTCS CYAOM.

[Ipu paccMOTpeHUH TaKUX CIOPOB HEOOXOIMMO MPUHUMATH BO BHHMAaHMHE,
yto cornacHo ctathe 1353 'K P® wuckmouurtenrHoe mpaBo Ha H300peTeHHE,

MOJIE3HYIO MOJIENIb WM MPOMBILIIEHHBIA 00pa3el MpU3HAETCS U OXpaHSeTCs MpU



YCIOBUU TOCYJApCTBEHHON pErucTpaiil COOTBETCTBYIOLIETO H300pETeHHUS,
MOJIE3HOM MOJENN WJIM TNPOMBIIUIEHHOTO o0Opaslia, Ha OCHOBAHHUU KOTOPOH
PocnaTeHT BbIaeT TMAaTeHT Ha HW300pEeTeHHE, TMOJIE3HYI0 MOJCNb  WIU
IpOMBINUIEHHBIA 0Opasen. IIpu 3Tom ncxoas u3 myHkra 1 crareu 1354 Kopekca
MMEHHO TMAaTeHT YJOCTOBEPSET MCKIIOYUTEIbHOE TMpaBO Ha H300peTeHue,
MOJIE3HYIO MOJIEJb WM MPOMBIIIIJICHHBIN 00pasell.

C yderoM 3TOro cCynamMH pacCMaTPUBAIOTCS CHOPbl 00 YCTaHOBJICHHH
naTeHToO00MaaTeNsi TOJbKO B OTHOIICHMHM 3apEeTHCTPUPOBAHHOIO HU300pETEHMUS,
MOJIE3HOM MOJIEM WJIM HPOMBIIUIEHHOTO 00pa3na (TOJBKO I0Cj€ BbLAAYU
naTeHTa). Pemenue cyna mo Takomy crHopy SIBJISIETCS OCHOBAaHUEM JIJISl BHECEHMS
PocnaTeHTOM COOTBETCTBYIOIIMX W3MEHEHHMHM B [OCyIapCTBEHHBIM peecTp
nzobperennii Poccuiickoit ®eneparuu, ['ocynapcTBEHHBI peecTp MOJIE3HBIX
mogmenen  Poccuiickon  ®enpepaumn win ['ocynapCTBEHHBIM — peecTp
IPOMBIIUIEHHBIX 00pa3noB Poccuiickoit denepanny 1 BblIa4l HOBOTO MMATEHTA.

49. B cumy ab3a1ieB TPEThEro U 4eTBEpTOro myHkra 3 crateu 3 [laTreHTHOrO
3akoHa Poccuiickoit ®enepanuu (meiicrBopaBiiero g0 01.01.2008) mareHT Ha
MOJIE3HYIO MOJIEJIb IEMCTBOBAJ O MCTEUEHUS IISITH JIET C JaThl MOJAa4Yu 3asBKU B
PocnateHT, npu 3TOM CpOK AEWCTBUSA MaTeHTa MOT ObITh MPOAJIEH, HO He OoJee
4YeM Ha TPH rojia; MaTeHT Ha MPOMBILUICHHbIN 00pa3el AelcTBOBaN J0 UCTEUEHUS
JIECSATH JIET C JAAThl Oauu 3asiBKM B PocniaTeHT, mpu 3TOM CPOK JEHCTBUS MATEHTA
MOT OBbITh IIPOJJIEH, HO HE 0o0Jiee YeM Ha MSTh JIET.

C 01.01.2008 cpoku [JeWcTBUS HCKIIOUHTENBHBIX IPaB Ha IOJE3HYIO
MOJIeIb M TPOMBINLJIEHHBIH 00pa3el; yctaHoBlieHbl cTatheil 1363 T'K P®: nns
MOJIE3HBIX MOJIENICH - JeCATh JIeT (C BO3MOXKHOCTBIO IIPOJICHUsI HE Oojiee YyeM Ha
TPU roja), AJiA MPOMBIIUIEHHBIX 00pa3loB - MATHAALATH JIET (C BO3MOKHOCTBIO
npojJieHus: He OoJiee YeM Ha JECsTh JIET).

IIpn pemeHnn Bompoca O CPOKE JEUCTBUS HCKIIOYHUTEIBHOTO IpaBa Ha
MOJIE3HYIO MOJIESb M MPOMBIIIJIEHHBIM 00pa3er cyaaM, UCXOAs U3 MOJIOKEHUUN
a0b3aia TpeTbero crath 5 BBOJHOro 3akoHa, clieyeT UMETh B BUIY: €CIIU CPOK

NEUCTBUS MAaTeHTa (B TOM YHUCJE C YYETOM MPOIJICHUS, €CIM OH MPOIIeBAJICS),



ycTaHOBJIEHHbIN cTaThel 3 [laTenTHOrO 3akoHa Poccuiickoit denepanuu, He UCTEK
Ha 01.01.2008, oH MOAJIEKUT MCUUCIECHUIO B COOTBETCTBUU C IIYHKTOM | cTaThu
1363 T'K P®. IIpu 3TOM CpOK, UCUUCIIAEMBIN HA OCHOBaHUY NMyHKTa | ctatbu 1363
Konekca, MoxeT OBbITh NMPOJJIEH B MOPSAKE, TPEAYCMOTPEHHOM IMYHKTOM 3 3TOMH
CTaTbU, HE3aBUCUMO OT TOTO, MPOJJIEBANICA JI PAHEE CPOK, UCUMCISBIIMKCS Ha
ocHoBaHuU ctaTthu 3 [latenTHOTrO 3aK0Ha Poccuiickoin deaepanuu.

50. B cootBerctBHM co ctatbsimu 1232, 1369, 1490 'K P® norosop 00
OTUYXJEHUU MMATEHTA, JIUIEH3UOHHBIN JOTOBOP U APYTHE JOTOBOPHI, HOCPEICTBOM
KOTOPBIX  OCYILIECTBISIETCA PACHOPSIKEHUE HCKIIOYUTENIbHBIM IPaBOM  Ha
U300peTeHre, OJE3HYI0 MOJIEIb WIIM IPOMBIIIEHHBII 00pasell, a TaKKe J0r0BOP
00 OTYYXJCHUU HCKIIOUUTEIHLHOTO IpaBa Ha TOBAPHBIM 3HAK, JMIICH3UOHHBIM
JIOTOBOp M JApyrHe JOTOBOPBI, TOCPEICTBOM KOTOPBIX OCYIIECTBISETCA
pacropshK€HHE HCKIIOYUTENbHBIM [PAaBOM HAa TOBAPHBIA 3HAK, MOMJIEKAT
rocyapcTBeHHoi peructpanuu B PocrareHte u 0e3 yka3aHHOW perucTpanuu
CUMTAIOTCS HEACHCTBUTEIbHBIMH.

Cornamenuss 00 M3MEHEHUM YCJIOBHH TaKUX JIOTOBOPOB, B TOM YHCIIE B
OTHOUIEHUH pa3Mepa NpPeIyCMOTPEHHBIX JIOTOBOPOM IUIATEXEH, SIBISIOTCS UX
HEOTHEMJIEMON YacThiO, HA JIAHHBIE COTJIAIICHUS PacHpoCTpaHsieTcss TpeOoBaHUE
00 00s13aTeIbHOM rOCYJapCTBEHHON PErUCTPAIIH.

C yuerom mnonoxenunin craren 389 u 391 Kopekca ycrynka mnpasa
(TpeboBaHus) IO Ha3BAaHHBIM JOTOBOpPAM, a PaBHO MEPEBOJI J0JTa, BHITEKAIOIIETO
U3 JTUX JIOTOBOPOB, TAaKXK€ TMOJJIEKAT TOCYJIApPCTBEHHOW PpETUCTpalU B
Pocnarenre.

51. Ilynktom 4 crateu 1370 T'K P® ompeneneH mNOpsiAOK BBIILIATHI
KOMIIEHCaluu  paboToAaTesnieM, HCHOJIL3YIOIIMM  CIy)keOHOe  u300peTeHue,
CIIy’)KEOHYIO TIOJIE3HYI0O MOJIEIh WM CIy>KeOHBIN TPOMBINUICHHBINH o0pa3el B
COOCTBEHHOM TIPOM3BOJICTBE Ha YCJIOBHSX TMPOCTOM (HEUCKITIOYUTEIIHHON)
ouneH3un  (ab3al;  BTOpPOW  HA3BAHHOTO  MYHKTA), WJIA  BO3HArPaKICHUS
paboTromareneM, MOJYYUBIINM TATEHT Ha CIy)KeOHOE M300peTeHHe, CIy>KeOHYIO

MOJIE3HYIO MOJICNIb W CITY>KEOHBIN MPOMBIIIJIEHHBIN 00pasell, MO0 MPUHSIBITUM



pelieHrne 0 cCoXpaHeHHH MH(POpPMAIMU O TaKOM H300pETEeHUH, MOJIE3HOW MOJENU
WJIM TPOMBIIUIEHHOM 00pa3le B TallHE U COOOIIMBIIMM 00 3TOM paOOTHHKY, JIUOO
nepeJaBUIMM IIPaBO Ha MOJIyYEHUE MTaTEeHTa APYroMy JHILY, 1100 HE MOJyYUBIIUM
NaTeHT MO MOJAHHON UM 3asBKE 10 3aBUCSIINM OT HEro mpuyuHam (ab3ar Tpetuit
HA3BAHHOTO ITYHKTA).

CynaMm HeoOXOIMMO HMMETh B BHUJY, YTO 3aKOHOAATENb HUMIIEPATHUBHO
ONpENENSIET JIMLIO, BBIIUIAYMBAIOIIEE COOTBETCTBEHHO KOMIICHCALMIO WM
BO3HarpaxjaeHue. TakoBbIM JIMLIOM SIBJIsI€TCS paboTojaTeNb (JIULO, SBIISABILEECS
paborojareseM Ha  MOMEHT  CO3JaHusl  CIYy>KEOHOro  MPOU3BEACHUS).
CrnenoBatenbHO, JaXe B TOM CIIy4ae, €Ciu MpUHaAJIexKalme paboToaaTesnto mpasa
Ha pe3ylbTaT MHTEIUICKTYyaJbHOM NIEATENbHOCTH MepeAaHbl (IMPEeAoCTaBICHbI) I10
JIOTOBOPY 00 OTUYXJACHUM IpaBa WM MO JIMLEH3UOHHOMY JIOTOBOPY, JIMLIOM,
OOsI3aHHBIM IUIATUTh KOMIIEHCAIIMIO WJIM BO3HArpaXKJaeHHe pabOOTHUKY, OCTAETCS
paboToaartelns.

K wuHbBIM Jumam pgaHHas oOA3aHHOCTb MOXKET NEPEeUTH B MOPSIKE
YHUBEPCAIBHOTO IPABOIIPEEMCTBA.

[Ipu »TOM pa3Mep KOMIEHCAUMU WM BO3HATPAXKIECHUS OIpPEAEIIIeTCs
JIOTOBOPOM, a B CJIy4ae Cropa - CyZOM.

Takue criopbl TOABEIOMCTBEHHBI CYyJIaM OOIICH IOPHCIUKITUH.

52. Cormacno cratbsim 1248, 1398, 1513 I'K P® pemenus Pocnarenra,
IPUHATHIE MO pe3yJbTaTaM PACCMOTPEHHUS BO3PAXKEHUI MPOTUB BBIJAUYM IATEHTA
Ha M300peTeHHe, MOJIE3HYI0 MOJEIb WA MPOMBINUICHHBIA oOpasel, a Takxke
NPOTUB TPEJOCTABJICHHS] MPABOBOM OXpaHbl TOBAPHOMY 3HAKY, MOTYT OBITh
OCIIOPEHBI B CYE.

[Ipu paccMOTpeHUM TakuX 1€ CydaM CIEIyeT YUUTbIBaTh, YTO HAPYILICHUS
PocnarenTom mpoueaypsl pacCMOTPEHHUS] BO3paXEHH MPOTHB BbIJAud MAaTEHTa
WIM TPOTUB MPEIOCTaBICHUs MPaBOBOW OXpaHbl TOBApPHOMY 3HAKY SBISIOTCS
OCHOBAHMEM I TMPU3HAHUS TMPUHATOTO HEHOPMATUBHOTO IPAaBOBOTO aKTa

HGI[CﬁCTBHTCJ'II)HBIM TOJIBKO TITIpU YCIOBUH, CCIIM OTU HAPYHMICHUA HOCAT



CYLLECTBEHHBIN XapaKTEpP, YTO HE MO3BOJIMIO PocniaTeHTy BCECTOPOHHE, IOJIHO H
OOBEKTUBHO PACCMOTPETh YKA3aHHBIE BO3PAKCHHUS.

53. Ecnu no pe3ynbTaTaM pacCMOTPEHHs Jiefla 00 OCIapyuBaHUM PEHICHUS
Pocriatenta cymoM  oOmiel  IOPUCAMKIMM  YCTAaHOBJIEHO, YTO  JIaHHBIA
HEHOPMATHUBHBIM IMPABOBOM akT HapyllaeT MpaBa U CBOOOJBI TpakIaHUHA WITU
CO3/aeT MPENATCTBUS K OCYIECTBICHUIO TPaXIaHMHOM €r0 MpaB U CBOOOI, TO CYy]l
cornacHo yact 1 crateu 258 I'TIK PO npunumaet pemenue o0 00S3aHHOCTH CO
OTBETCTBYIOIIETO  OpraHa TOCYJapCTBEHHOW  BJAacTH, OpraHa MECTHOTO
CaMOYTPaBJIEHUsA, JOJDKHOCTHOIO JUIA, TOCYAAPCTBEHHOIO MM MYHULUIIAIBHOTO
CIIy’Kalllero YCTPaHUTh B MOJHOM 00bEME JIONYIIEHHOE HapyIlIEHUE ITpaB U CBOOO/T
rpaXJIaHUHA WIM TPEMSITCTBHE K OCYLIECTBICHUIO TPaXIAHMHOM €ro IpaB u
cBO0O/I.

Eciu mo pesynbrataM paccMOTpeHMsI jAefla 00 oOcClapUBaHUM pPELIEHUS
PocnaTenTa apOUTpakHBIM CYJOM YCTaHOBJIEHO, YTO JAHHBI HEHOPMATUBHBIN
IIPaBOBOM aKT HE COOTBETCTBYET 3aKOHY WJIW MHOMY HOPMAaTHBHOMY MPaBOBOMY
aKTy W HapyliaeT IpaBa M 3aKOHHbIE UHTEpEChl 3asBUTENsT B cdepe
MPEANPUHUMATENBCKON U MHOM YKOHOMHYECKOU JEATEIbHOCTH, TO CYJ COTJIACHO
gactu 2 cratbu 201 AIIK P® npuHumaeT pelieHue O MPU3HAHUU ITOrO aKTa
HEJICHCTBUTEIbHBIM U B PE30JIOTUBHON YacTHM HAa OCHOBAaHWM MyHKTa 3 4dactu 4
cratbn 201 AIIK P® ykaspiBaeT Ha 00s3aHHOCTh PocmaTeHTa yCTpaHUTb
JONYIICHHbIE HAPYLIECHHUS MPAB U 3aKOHHBIX UHTEPECOB 3aABUTENS.

B pamkax ycTpaHeHuss ONYILIEHHOTO HapylIEHUs CyJ BIIpaBe 0053aTh
PocriateHT coBepIMTh COOTBETCTBYIOIIME MMPABOYCTAHABIMBAIOIINE ICUCTBUSA, A B
cilyuae HEOOXOOUMOCTH (Hampumep, MpU OTMEHE pEIIeHHs B CBS3U C
CYLIECTBEHHBIM HApyILIEHWEM TMpOLEeAypbl €ro TMPUHATHUA) - PacCMOTPETh
3asIBJICHUE WJIM BO3paK€HUE (IIOCIYKMBILIEE OCHOBAHMEM NpUHATHA PocrnareHTom
OCIIOPEHHOI0 B CYyJI€ PELICHHUS) IOBTOPHO, C YYETOM PELIEHUS Cy/a.

Ecnu npu paccmotpenuun gena o6 ocnapuBaHuu penieHus Pocmarenra o6
OTKa3€ B NMPU3HAHUU HEACHCTBUTENBHBIM MMATEHTA WM MPEIOCTABICHUS MPABOBOI

OXpaHbl TOBApHOMY 3HAKY YCTAHOBJICHO HaJIW4YXWC OCHOBAHWUA [JIA TaKOI'O



MPU3HAHUS, TO CYJ C YY€TOM KOHKPETHBIX (PAKTUYECKUX OOCTOSITEIHCTB BIIPABE
Takxke 00s13aTh PociaTeHT aHHYIMPOBATh MATEHT, PETUCTPAIIMI0 TOBAPHOTO 3HAKA.

54. Pemenne PocnareHTa O NMpU3HAHWM HEJICUCTBUTEIBHBIM NATEHTa WIIU
MPEIOCTABJIEHUS ITPABOBOM OXPaHbl TOBAPHOMY 3HAKY BCTYITAET B CUJTY CO JHS €ro
NpUHATHA. Takoe pelIeHUEe BJICYET aHHYJIMPOBAHUE IMMATEHTA, TOBAPHOTO 3HAKA U
COOTBETCTBYIOIIETO MCKJIIOYUTEIIBHOIO IIpaBa C MOMEHTa Iojadyud B PocmareHt
3asBKM Ha BbIJIa4y MTAT€HTA, PETUCTPALIMNIO TOBAPHOTO 3HAKA.

CrnenoBarellbHO, HE MOTYT OBITH NMPU3HAHBI HApPYIICHWEM IpaB JMIA, 3a
KOTOPBIM OBbLT 3apErUCTPUPOBAH MATEHT, TOBAPHBIN 3HAK, IEUCTBUS WHBIX JIUIL 11O
UCIIOJIB30BaHUIO U300pETEHUS, TTOJIE3HON MOJIEIN WM MPOMBIIIIICHHOTO 00pasia,
[MIATEHT HAa KOTOPbIM TNPU3HAH  BIIOCJIECACTBUU  HEACHCTBUTEIBHBIM, IO
MCIMOJIb30BAaHMIO TOBAPHOT'O 3HAKAa, MPEIOCTABICHUE MPABOBOM OXpPaHbl KOTOPOMY
BIIOCJIC/ICTBUY IIPU3HAHO HEACUCTBUTEIIBHBIM.

[Ipu 3TOM TIpH paccMOTpeHHH Jiea 00 ocliapuBaHUU pemieHnit PocmaTenTa
CyJlaM CJEeAYyeT YYUThIBATh, YTO HEACHCTBUTEIHHBIM MOXKET OBITh MPU3HAH U TOT
MATEHT, JCUCTBUE KOTOPOr0O HAa MOMEHT PACCMOTPEHUS COOTBETCTBYIOIIETO
Bonpoca PocmaTeHTOM TmpekpameHo, a pPaBHO W MPEAOCTABICHUE MPABOBOMU
OXpaHbl TOBAPHOMY 3HAKY, ITPABOBAsi OXpaHa KOTOPOIO HA MOMEHT PacCMOTPECHUS
COOTBETCTBYIOIIETO BOmpoca PocrmaTeHTOM npekpaiieHa.

Takxe cyaaMm HaIJICKUT HUCXOAUTh M3 TOTO, YTO MOCJIE MPU3HAHUS
HEJCHUCTBUTEIbHBIMUA MATE€HTA, IMPEAOCTABJICHUS IMPAaBOBOM OXPaHbl TOBAPHOMY
3HAKy CHEJKH, 3aKJIFOYEHHbIE HA OCHOBE MATEHTA WJIK O TOBAPHOM 3HAKE B MEPHUO]L
WX JICUCTBUSA, COXPAHSIOT ACHCTBUE B TOW Mepe, B KAKOW OHU OBbLIM UCIIOIHEHBI K
MOMEHTY BBIHECEHMSI PEIIEHHUS O NPU3HAHUM HEICHUCTBUTEIbHBIMU MATEHTA,
MPEIOCTABJICHUS] TPABOBOM OXPAaHbl TOBAPHOMY 3HAKY.

55. B cuy a63ama Broporo myHkTa 4 cratbu 1398 'K PD nunensnonHbie
JIOTOBOPBI, 3AKIFOYCHHBIC HAa OCHOBE IMAaTE€HTa, MNPU3HAHHOTO BIIOCIEICTBUU
HEJICWCTBUTEIBHBIM, COXPaHSIOT JEHCTBHE B TOW Mepe, B KakOW OHU ObLIU

HCIIOJIHCHBI K MOMCHTY BBIHCCCHHA PCIICHUA O HCI[GﬁCTBI/ITeJII)HOCTI/I [maTcCHTa.



COOTBETCTBEHHO, C MOMEHTA IPU3HAHHWS NATEHTa HEAEHCTBUTEIbHBIM
3aKJIFOYEHHBIE JTULEH3MOHHBIE T0TrOBOPHI MMPEKPALIAIOT CBOE JCHCTBHE.

C y4eToM U3II0AKEHHOTO CyJaM CIEAYET UCXOIUTh U3 CIEAYIOUIETO.

B ynoBneTBopeHHH TpeOOBaHUS JIMLEH3MAaTa O BO3BpATe JUUEH3HOHHBIX
TJIaTexen 3a nepuos, MPEAIIECTBYIOINMA MIPU3HAHUIO NaTEHTa
HEJICHCTBUTEIBHBIM, TOJKHO OBITH OTKA3aHO.

He mnomiexxut ynoBIETBOPEHHIO TpeOOBaHME IHUIICH3WApa O B3BICKAHUU
HEYIUIAYEHHBIX JIMIICH3UOHHBIX IUJIATEXKEW 32 IMEepuoj, NPEANIECTBYIOIIUN
MPU3HAHUIO MMATEHTA HEJIEHCTBUTEIbHBIM.

[IpeagycMOTpeHHbIE  HACTOSIIIMM  IYHKTOM  JIaHHOTO  MOCTAHOBJICHHUS
Pa3bACHEHMS IIPUMEHSIOTCS U K JIMIEH3MOHHBIM JIOTOBOpaM O IPEAOCTaBICHUN
IpaBa UCIOJIb30BAHUS TOBAPHOI'O 3HAKA, 3AKIIOYEHHBIM JI0 MPUHATHUS PEIICHHS O
IPU3HAHUHA HEJEHCTBUTENIBHBIM IIPEJOCTABICHUS IPAaBOBOM OXpPaHbl 3TOMY
TOBapHOMY 3HaKy (IyHKT 6 ctathu 1513 Koaekca).

56. CornacHo mnoxamyHkty 8 mnyHkra 1 craten 1406 I'K P® cyns
paccMaTpuBarOT, B YACTHOCTH, CHOPBI O pa3Mepe, CPOKE M IOPSAKE BBILIATHI
KOMIIEHCAaUu, npeaycMoTpeHHbIXx Kopexkcom. IIpm 3ToM pmanHas Hopma He
IpeanoiaraeT BO3MOXKHOCTU MATEHTOOOIaaTeNs 3alMIlaTh CBOM HapylLICHHbIE
npaBa  IMyTeM  3asBJI€HHUS  TpeOOBaHUS O  B3bICKAHMM  KOMIICHCALUH,
npenycMOoTpeHHOM nyHKToM 3 crarbu 1252 Kopekca. Takoro ponma cnoco0
3aIMTHI IPAB HE MPEYCMOTPEH MosIoKeHusIMU r1aBbl 72 ['K PO.

VYKa3zaHHyl0 HOpPMY CyIbl MNPUMEHSIIOT, paccMaTpuBas CIOPbl O
KOMIICHCALIMSIX KaK BHUJE BO3HAIPAXKIEHUS, YIUIAYMBAEMbIX HAa OCHOBaHUU
noamyHkta 3 crateu 1359, crateu 1360, a63ama Broporo nmyHkra 4 cratbu 1370,
nyHkTa 3 cratbu 1392 Kogekca.

IIpaBo Ha cekpeT NPoOM3BOACTBA (HOY-XaYy)

57. Ilomoxenus rnasbl 75 'K PO onpenenstor nopsaok MpaBoBOM OXPAHBI
CEKpETOB TMpOM3BOACTBA (HOYy-Xay), TO €CTh CBEIECHMH JIIOOOro Xapakrepa
(MpOM3BOJACTBEHHBIX, TEXHUYECKHX, SKOHOMUYECKHUX, OPraHU3ALHMOHHBIX H

JIPYTUX), B TOM YHCJIE O PE3YJIbTaTaX MHTEJUIEKTYaJIbHOM JE€ATEIbHOCTH B HAYYHO-



TEXHUYECKOM cdepe, a TakkKe CBEICHHM O crmocodax OCYLIECTBICHUSA
npo(hecCHOHANBHOM  JIEATEIBHOCTH, KOTOPbIE HUMEIOT JCHCTBUTEIbHYIO WU
MOTEHIHUAIIBHYI0 KOMMEPYECKYIO LIEHHOCTh B CHJIYy HEHW3BECTHOCTH HMX TPETHUM
JUIAM, K KOTOPBIM Y TPEThUX JIMI HET CBOOOAHOrO JOCTYNIa Ha 3aKOHHOM
OCHOBAaHMHM M B OTHOUICHUWU KOTOPBIX oO0JajaTesieM TaKUX CBEJICHUW BBEICH
peXHUM KoMMepUecKor TaifHbI (cTaThs 1465 Kopaekca).

IIpn 3TOM Cynmam ciemyeT y4uThIBaTh, YTO PEKUM KOMMEPYECKOW TaWHBbI,
MEpEYEHb HE MNOMJIEKAIIUX OXPAaHE CBEACHUW W TMOPSANOK NPEIOCTABICHUS
COCTABISIIONIE  KOMMEpUYECKYI0 TailHy HH(QOpManuMud  ONpENeNsioTcs B
coorBercTBUM ¢ DenepanbHbiM  3ak0oHOM OT 29.07.2004 Neo 98-®3 «O
KOMMEPUYECKOU TaHEY.

Takxe HEOOXOAMMO MUMETh B BHJY, YTO K OTBETCTBEHHOCTH 3a HAPYIICHHUE
UCKJIIOYUTENILHOTO TpaBa Ha cekpeT npousBojcTBa (ctaThs 1472 I'K PD) moxer
OBITh MPUBJIIEYECHO JTIO00E JIUIIO, Pa3IJIACUBILEE CBEICHUSI, COCTABIIAIOIINE CEKPET
IIPOU3BOJICTBA (MJIU JIONYCTHUBIIEE WHBIE HAPYIICHUS HUCKIOYUTEIBHOIO MpaBa), B
TOM 4YHCIIe IMyOJMYHO-TIpaBoBoe oOpa3zoBaHue (Poccuiickas ®depepanusi, cyObeKT
Poccuiickoit ®enepanuu, MyHUIMNAILHOE OOpa3oBaHUE), €CIU €ro Oprad,
MOJYYMBIIUI JOCTYN K COOTBETCTBYIOIIEH HH(pOpMaluu, TaKyl0 HH(OpMaLHio
pasriacui (ctaths 14 @enepanbHoro 3akoHa «O KOMMEPYECKOM TaiiHe» ).

IIpaBo Ha pupMeHHOE HAMMEHOBAHUE

58. Ilpu mnpumenenun ctatb 1473 T'K P® cyaam Haajaexur
PYKOBOJICTBOBAThCS CIIEYIOLIUM.

58.1. C yuerom nonoxenud nyHkra 3 crareu 1473 IT'K PO xaxnmoe
IOPUIMYECKOE JIMIO, JCHCTByIOIleE B OPraHU3allMOHHO-TIPABOBOWM  (opme
KOMMEpPYECKOM OpraHM3alud, [JOJDKHO HMEThb OJHO TOJIHOE (PUPMEHHOE
HAaUMEHOBAHHE M MOXXET UMETh OJHO COKpallleHHOe (pUpMEHHOE HaHMMEHOBaHUE.
IIpu stoM cornmacHo myHKTy | crateu 1473, mynkry 2 craren 1475 Kopekca
bupMeHHOE HaMMEHOBAaHUE TOMJEKHUT OXpaHe CO [JHSA TOCYJapCTBEHHOU

perucTpanuy puandeckoro Jumna. Kakoi-nmmbo crenuanbHOW perucTpaiuu



(GUPMEHHOTO HaWMEHOBAHMs, YKA3aHHOTO B YYPEAUTENbHBIX JOKYMEHTaX
ropuanueckoro auna, 'K PO ve npenmnonaraer.

58.2. B cuny nyHkta 4 crarbu 54, nyHkrta 1 crareu 1473 'K P® npaBo Ha
¢bupMeHHOE HAMMEHOBAHHWE BO3HHMKAE€T TOJBKO Yy IOPUIUYECKOr0 JIMIIA,
ABJISIFOLIETOCS KOMMEPUYECKON OpraHU3alnei.

HanmMenoBanust HekomMMepueckux opranuzanui (ctates 4 denepanbHOro
3akoHa OT 12.01.1996 Ne 7-®3 «O HEKOMMEpPYECKHX OpraHU3alusx») He
ABJISIIOTCSL  CPEJICTBOM ~ HMHAMBUAYAIW3allMM  OPUAUYECKUX JIMI[ B CMBICIIE
nonokeHnii yactu verBepron ['K PD, Ha HMX He pacmpocTpaHseTcs NpaBoBas
oxpaHa, ycTaHOBJIeHHas naparpadom 1 riassl 76 Konekca.

BBuny storo mpasuna, npenycMorpeHHble ctaTbeid 1473 'K PD, B ToM
YHUCIIE 3alpeThl, COJAEPKAIIUECS B IYHKTE 4 3TOM CTaThHh, HA HEKOMMEPUYECKHE
OpraHu3alliy HE PaclpOCTPaHSIIOTCA.

He otHOcsTCS K (pUpMEHHBIM HaMMEHOBaHMSIM B cMbiciie mojoxkeHuin ['K
P® nHauMmeHOBaHUSI HE SBJSIIOIIUXCA IOPUIMYECKUMU JUIAMH OO0BEAMHEHUN
IOPUINYECKUX JINILL.

58.3. Ilox cioBamu, NPOU3ZBOAHBIMU OT O(UIUAILHOTO HAWMMEHOBAHMS
«Poccutickas denepanus» unu «Poccusi», B cMbIciie ab3aia BOCBMOro IyHKTa 4
ctatbu 1473 I'K P® cneayer moHMMaTh B TOM YHCIIE CIIOBO «POCCUUCKHUI» (U
IIPOU3BOJIHBIE OT HET0) KaK Ha PYCCKOM SI3bIKE, TaK U Ha MHOCTPAHHBIX S3bIKAX B
PYCCKOM TPaHCKPUIIIMH, HO HE CJIOBO «PYCCKHID) (M MPOU3BOJIHBIE OT HETO).

58.4. IlpumenutenpsHo K noamyHkTy | myHkrta 4 craten 1473 T'K PO B
(GupMeHHOE HAaMMEHOBAHHWE HOPHUIMYECKOTO JHI[A HE MOTYT BKIIIOUATHCS TAKXKE
IOJIHBIE WJIM COKpAIEHHbIE HAaWMEHOBAHMS MEKIOCYJapPCTBEHHBIX COH30B
(manpumep: CoapyxkecTBoO He3aBUCUMBIX rocyaapcts, CHI).

58.5. TpeboBanust Kk GUPMEHHBIM HAUMEHOBAHUSAM KPEIUTHBIX OpTaHU3aIUui
onpenenieHbl kKak crarbeil 1473 T'K PD (k HUM Takke NPUMEHSAIOTCSA 3aMpeThl,
YCTaHOBJICHHbIE MYHKTOM 4 3TO#l cTaThbu), Tak U cTaThel 7 DeaepanbHOro 3aKOHa
«O Oankax u OaHKOBCKOW JESITEIBHOCTH», BBOJAIIEH JIOMOJHUTEIHHBIC

TpeOoBaHUs K GUPMEHHBIM HAUMEHOBAHUSIM YKa3aHHBIX OpTraHU3allUM.



58.6. Cmnopel 0 (GUPMEHHBIX HAWMEHOBAHHUSIX  IT0JIBEIOMCTBEHHBI
apOUTPAKHBIM CYJIaM.

59. Cornacio nynkry 3 crateu 1474 TK P® He pnomyckaercs
UCIONB30BAaHUE  IOPUAMYECKMM  JIUIOM  (UPMEHHOTO  HAaMMEHOBaHWUS,
TOXJI€CTBEHHOTO0 ()MPMEHHOMY HAMMEHOBAHUIO JIPYTOTO IOPUIMYECKOTO JINIA WITH
CXOJHOTO C HUM JI0 CTEIEHH CMEUICHUS, €CIM YKa3aHHbIE IOPHUIUNYECKHUE JIHIa
OCYIIECTBISIOT AaHAJOTHYHYIO JEATEIbHOCTh W (PUpMEHHOE HaMMEHOBaHUE
BTOPOr0 IOPUAMYECKOTO JHIAa ObLJIO BKIIOUYEHO B EAMHBIA TOCYJapCTBEHHBIH
peectp ropuauueckux Jui (manee - Peectp) panee, dYem (¢duUpMEHHOE
HAaMMEHOBaHHUE MEPBOT0 IOPUANYECKOTO JIMLA.

[Ipu mpuMeHEeHUN JaHHOW HOPMBI CyJlaM HEOOXOJIUMO YUUTHIBATh: 3aIUTE
MOJJIEKUT UCKITIOUUTENIbHOE NMPaBO Ha (PMPMEHHOE HAMMEHOBAHUE IOPUANYECKOTO
JUla, paHblIE APYroro BKIKOYEHHOTO B PeecTp, BHE 3aBUCMMOCTH OT TOr0, KaKoe
U3 IOPUINYECKHX JIUI] PaHbIIE TPUCTYIUIIO K COOTBETCTBYIOIIEH AEATEIbHOCTH.

60. Cynam cienyer uMeTh B BUJlY, UYTO B cuily nyHkta 4 crateu 1474 'K PO
TpeOOBaHHE  MPEKPATUTh  HUCIOJIb30BaHWE  (UPMEHHOTO  HAUMEHOBAHUA,
TOXJIECTBEHHOTO (PUPMEHHOMY HAaMMEHOBAaHUIO MPAaBOOOJIAJATENs] WIIA CXOIHO TO
C HUM JI0 CTENEHU CMENIEHUs, B OTHOUIEHUH BUAOB JAESATEIbHOCTH, aHAJIOTHYHBIX
BUJIaM JICSITEIbHOCTH, OCYIIECTBISIEMBbIM TIpaBooOIaiaTesieM, U BO3MECTUTH
npaBooOdaaTeNt0  NPUYUHEHHbIE  YOBITKM ~ MOXET  3adBUTh  TOJBKO
npaBoobsaaarens. Oprany, OCyIIECTBISIOUIEMY IOCYJapCTBEHHYIO PErHCTpaIUio
IOpUIMYECKUX JINL, HA OCHOBaHUM NyHKTa 5 cratbu 1473 Koxekca npenocraBieHo
MPaBO MPEIBSIBUTH B CYJ TOJIBKO UCK O MOHYXKJIEHUHM K U3MEHEHUIO (PUPMEHHOTO
HAMMEHOBAaHUA W TOJBKO B TOM Cllydae, €Ciu (PUpPMEHHOE HaMMEHOBaHUE
IOPUJIMYECKOTO JIMIIa HE COOTBETCTBYET TPEOOBaHUSAM NYHKTOB 3 wiau 4 SToM
ctatbu. HBIM JMIlaM TIpaBO TPeOOBaHUS OT FOPUIUYECKOTO JIUIA TIPEKPAIICHUS
HapymieHus TmonoxeHud maparpada 1 tmaBer 76 'K P® Kogekcom He
MPEIOCTABIICHO.

61. Ilpu npumenennu craten 1475 T'K PO cygam HaJIeKUT YyUUTHIBATh, 4YTO

OHa He HucKiIovaeT oxpaHy B Poccuiickoit ®enepanuu mpaBa Ha (UPMEHHOE



HAaUMEHOBAaHHE WHOCTPAHHbIX topuandeckux Jjmn (ctates 8§ Ilapmxckoi
KOHBEHIIMH [10 OXPaHE MPOMBIIIEHHON COOCTBEHHOCTH).
IIpaBo Ha TOBapHBIH 3HAK M MPABO HA 3HAK 00CJIYKMBAHUSA

62. B cuny nynkra 1 cratem 1484 'K PO wuckimrountensHoe IpaBo
UCIIOJIb30BAaHUSI TOBAapHOIO 3HAKa MNPUHAMJICKHUT JIHIYy, HAa HMS KOTOPOTO
COOTBETCTBYIOIIUI TOBAPHBIN 3HAK 3apETUCTPUPOBAH (IIPaBO0OOIIAIATENIO).

CrnenoBaTenbHO, JIMIY, HA UMSI KOTOPOT'O 3apETrUCTPUPOBAH TOBAPHBIN 3HAK,
HE MOXET OBITh OTKa3aHO B €ro 3amure (Jaxke B ciy4yae, €Clu B CY[
IPEACTABIIAIOTCSA J0KAa3aTeIbCTBA HENPABOMEPHOCTH PETUCTPALMK TOBAPHOTO
3HAaKa) 10 NpPU3HAHUS MPEJOCTABJICHHS IMPABOBOM OXpaHbl TaKOMYy TOBapHOMY
3HaKy HEIEHCTBUTEIBHON B MOPSAAKE, MpeaycMoTpeHHOM crtatbeit 1512 T'K PO,
WIM TpEeKpalieHus: [paBOBOM OXpaHbl TOBAapHOrO 3HAKa B  MOPSJKE,
ycTaHOBIIEHHOM ctaTthel 1514 Konekca.

Bwmecte ¢ TeM cyn BIpaBe OTKa3aTh JIMILY B 3alllUTE €ro MpaBa Ha TOBAPHBIN
3HaK Ha ocHoBaHuu ctatbu 10 'K P®, ecnu mo marepuanam nena, MCXOAs M3
KOHKPETHBIX (PaKTUUECKHX OOCTOSTENbCTB, JIEUCTBUS IO TOCYIapCTBEHHOMN
perucrpauuu COOTBETCTBYIOILIETO  TOBApHOIO 3HaKa  MOTryT  OBITh
KBTH(PHUITUPOBAHBI KaK 3JI0YMOTPEOICHUE MPABOM.

63. CornacHo noanyHkty 6 nmynkrta 2 crarb 1512 I'K P® npenocraBienue
PaBOBOM OXpaHbl TOBAPHOMY 3HAKy MOKET OBITh OCIOPEHO W NPHU3HAHO
HEJICWCTBUTEIbHBIM MOJHOCTHIO MJIM YACTUYHO B T€YEHUE BCErO CPOKa JEHUCTBUS
MPaBOBOM OXPaHBbI, €CJIM CBA3AHHBIE C TOCYAAPCTBEHHOW PETUCTPALIMEN TOBAPHOTO
3HaKa JIeWCTBHUSI MpaBoOOJaAaTesis MpPU3HAHBI B YCTAHOBJIEHHOM MOPSAKE
37I0YyTOTpeOIeHHEM TTPABOM JINOO HETOOPOCOBECTHOM KOHKYPEHITUEH.

[Ipu paccMoTpenuu nen o0 ocrnapuBaHuu pelieHuid PocnaTenTa, MpUHATHIX
Mo pe3yJibTaTaM PACCMOTPEHUSI BO3PAXKEHUN MPOTUB MPEAOCTABICHUS MPABOBOM
OXpaHbl TOBAPHOMY 3HAKY 10 3TOMY OCHOBAHHUIO, CyJlaM CJIEAyeT UMETh B BHIY, B
YaCTHOCTH, CJIEIYIOLIEE.

B cuny vactu 2 crateu 14 @enepanbHoro 3akoHa ot 26.07.2006 Ne 135-D3

«O 3amuTe KOHKYpeHIMu» (majee - 3aKOH O 3alluTe KOHKYPEHIIMH) He



JIOTYCKaeTCsl HeI00pOCOBECTHAS KOHKYPEHIIWSA, CBS3aHHAS C MPUOOPETCHHEM U
WCIIOJB30BaHUEM HCKJIIOUMTENIBHOTO TMpaBa Ha CPEACTBA WHIWBUAYaIW3alUU
IOPUUYECKOTO JIMIIA, CPEACTBA MHANBUAYATU3AIMH MPOAYKIIMH, paOOT WUIIH YCIYT.

Ucxons w3 uvactm 3 cratem 14 3akoHa O 3amUTe KOHKYpPEHIIUH,
NpUMEHsIEMON ¢ ydeToM aO3ama BToporo myHkra 3 crtateu 1513 T'K PO,
3aMHTEPECOBAHHBIM JUIIOM (TO €CTh JIMIIOM, YbU IMpaBa HapyUIEHbl aKTOM
HEZI0OPOCOBECTHONM KOHKYPCHIIMHM) MOKET OBITh IMOJAaHO BO3PAKEHUE IPOTHB
MPEAOCTABIEHUS IPABOBOM OXpaHbl TOBAPHOMY 3HAKy B CBSI3M C TEM, 4YTO
JEUCTBUS MO €ro TOCYJapCTBEHHOM pErucTpalnu MpU3HaHbl HEJ0OPOCOBECTHOM
KOHKYpeHIMeH (IIpy 3TOM NpPHU3HAHUE HETOOPOCOBECTHOM KOHKYPEHIMEH TOJIBKO
JIEWCTBUH MO MCHOJIb30BAHUIO TOBApPHOIO 3HAKa, HO HE MO €ro rocyAapCTBEHHON
perucTpanuy He SBJISIETCS OCHOBAaHMEM OCHApUBAHUS MPEIOCTABICHUS MPABOBOM
OXpaHbl TOBAPHOMY 3HAKY).

Takoe BO3pakeHME TMOJAETCS C MPUIOKEHHUEM K HEMY PpELICHUS
dbenepanbHOrO AHTUMOHOMOJIBHOTO OpraHa O HapylIeHUWH MpaBooOiIagaTeeM
MOJI0KEHUM YacTu 2 cTtaThk 14 3akoHa 0 3alIMTe KOHKYPEHITUHY.

PocnateHT, mosyduB COOTBETCTBYIOIIEE BO3PaXXEHUE C MPHIOKEHHBIM K
HEMY pEIICHUEM, NPU3HAET HEICUCTBUTEIbHBIM MPEAOCTABICHUE IPABOBOM
OXpaHbl TOBAPHOMY 3HAKY.

Pemenne PocnareHta 0 mpu3HAHUM HEICUCTBUTEIBHBIM MPEIOCTABICHUS
MPAaBOBOM OXpaHbl TOBAPHOMY 3HAKY B CBSI3U C TE€M, UTO JEHCTBUS, CBA3aHHBIC C
peructpanueil TOBAapHOro 3HaKa, (enepalbHbIM AHTUMOHOMOJIBHBIM OpPraHOM
MpU3HAHB HEJO0OPOCOBECTHOM KOHKYpPEHIIMEH, HE MOXKET OBbITh MNpPU3HAHO
HEJICUCTBUTEIBHBIM MO NPUYMHE OTCYTCTBUSI B JACHCTBHUSIX JHIA HAPYUICHUUN
AHTUMOHOITIOJILHOTO 3aKOHOAATEIhCTBA JI0 OCIMApPUBAHUS M OTMEHBI PEIICHUS
dbenepasbHOTO  AHTUMOHOIOJIBHOTO oOpraHa. [Ipw dSToM HE HCKIIOYaeTCs
BO3MOXKHOCTh COCJUHEHUS B 3asBJICHUM TPEOOBaHUI 00 OCIAPWBAHUM PEIICHUM
dbenepaapHOr0 aHTUMOHOMNOJILHOTO OpraHa W PocmaTeHTa MU MX COBMECTHOTO

pPacCMOTpEHHS.



Takxe HaJIeKUT YUUTHIBATh, YTO CyJ HA OCHOBaHUM MOJIOkKEHUI cTaThu 10
['K P® BmnpaBe no COOCTBEHHOW WHHUIIMATUBE, HCXOAS U3 HMEIOIIUXCS
(dakTUYecKuX OOCTOSTENbCTB, NpPU3HATh B paMKax pacCMOTpPEHHs Jnena 00
ocrnapuBaHuM peuieHuss PocnaTteHTa 00 oTkaze B NMPU3HAHUM HEJAEHCTBUTEIbHBIM
IIPEIOCTABICHUSI IPAaBOBOM OXpaHbl TOBAPHOMY 3HAKy JAEUCTBUA JMLA 110
perucTpallii  TOBAPHOTO 3HaKa  3JI0ynoTpeOJeHHEM  IPaBOM WIIH
HeZOOPOCOBECTHOM KOHKYypeHUued. B 3ToM ciydae cya NpUHHMAeT peleHue o
OpU3HAHUM HEJCHCTBUTENBHBIM pemieHuss PocnareHta u 00 00s3aHUM €ro

AHHYJIMPOBATh PErMCTPALUI0 COOTBETCTBYIOIIEIO TOBAPHOT'O 3HAKA.

IIpaBo Ha KoMMepUecKoe 0003HAYEeHHE

64. B cuny nynkrta | crareun 1538 T'K P® ropuanueckue nwuia,
OCYHIICCTBIISIONIME MPEANPUHUMATENBCKYIO  JCSITENbHOCTh (B TOM  YHUCIHE
HEKOMMEPYECKHE OpraHu3aliyd, KOTOPhIM IIPaBO Ha OCYIIECTBICHHE TaKoOu
JIEATEIIBHOCTH TPEIOCTABICHO B COOTBETCTBUU C 3aKOHOM HMX YYPEIUTEIbHBIMU
JOKYMEHTaMH), a TakkKe HHAUBUIAyaIbHbIE  MPEANPUHUMATEIN  MOTYT
UCIIOJB30BaTh [JI1 WHAWMBHAyaJdu3allud MOPUHALICKANIMX UM  TOPrOBBIX,
MPOMBINIUICHHBIX U Jpyrux npeanpustuii (ctaths 132 Komekca) komMepueckue
o0o3HaueHusi, He sBIsAOMMecs (UPMEHHBIMM HAUMEHOBAHUSIMU U HE
MoJIeXkKAIIMe 005M3aTeTbHOMY BKJIIOYEHUIO B YUYPEAUTEIbHBIE JIOKYMEHTHI U
Peectp.

UckmtounTtenbHOe MPaBO UCIIOIB30BaHUSI KOMMEPUECKOTO 0003HAUEHUsI Ha
ocHoBanuu myHKTa 1 ctathu 1539 'K P® npunaamexut npaBoobiagaTesto, eciu
Takoe 00O3Ha4YeHHEe 00JIalaeT JTOCTATOYHBIMHU PA3UYUTEILHBIMU MPU3HAKAMU U
ero ymorpebieHue TpaBooOsamareseM s WHAUBUIAYaTU3alMd  CBOETO
NPEANPUSATUS SIBJSCTCA U3BECTHBIM B IIpEesiax OMpPEAEICHHON TEPPUTOPHUHN.

B cBsi3u ¢ 3TUM cyaaMm cieayeT y4UThIBaTh, UTO MPaBO HAa KOMMEPUYECKOE
0003HaueHNE HE BOZHUKAET PaHEe MOMEHTA Havada (PaKTUIeCKOTO UCTIOIh30BaHUS

TaKOT0 0003HAYCHMUS AJI1 MTHAVNBUAYaJIU3alluU IMIPEAITPUATHA.



65. ITo cmbicimy nmyHkTa 2 cratbk 1540 'K P® uckirounTenbHOE MpaBo Ha

KOMMEpPYECKOe

0003HaueHue peKpaaeTcs aBTOMATUYECKHU, ecim

HpaBOO6JIaI[aTeJII> HC HCIIOJIB3YCT €0 HCIIPCPBIBHO B TCUCHUC I'OJ1A.

[Ipencenarens
BepxoBnoro Cyna
Poccuiickoit ®eneparuu

Cekperaps [1nenyma,
cynbst Bepxosnoro Cyna
Poccuiickoit deneparuu

[Ipencenarens
Briciero Apourpaxuoro Cyna
B. M. JlebeneB Poccuiickoii ®enepammun

Cekperaps [lnenyma,
cyapst Beicuiero Apourpaxnoro Cyna
B.B. HopomkoB Poccuiickoit @eneparuu

A.A. IBanoB
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