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O cBoGo/1e noroBopa U ee npeaeaax

B CBsA3M ¢ BO3HHKAIOIIUMH B CyAeOHOM MpakTHKe BOIPOCAMH U B IEJLIX
obecreyeHns eTMHOOOPAa3HBIX HOIX0M0B K Pa3spelleH o CIIOPOB, BEITEKAIOIUX
3 poroBopoB, Ilmemym Bricmero ApGutpaxsoro Cyma Poccuiickoit
®enepauny Ha OCHOBaHMH cTatbd 13 @enepalbHOr0 KOHCTUTYIHOHHOIO
3akoHa oT 28.04.1995 Ne 1-OK3 «O0 apburpaxusix cygax B Poccuifckoi
Oenepanuu» MOCTAHOBISAET 1aTh apOMTPaXKHBIM CyzaMm (nagee — CyIbl)
CIeRYIOIINE pa3bsICHECHUS:

1. B cooTBeTcTBHHM C IIyHKTOM 2 crathbd 1 u crateed 421 I'paxnanckoro
konekca Poccuiickoit ®enepanuu (ganee — 'K PO) rpaxnane u ropuamdeckue
JUIa CBOOOMHEI B YCTAQHOBJICHHHM CBOMX IIpaB M OOS3aHHOCTeH Ha OCHOBE
ZIOrOBOpa M B OHpEJeNeHHH JTOOBIX HE MPOTHBOPEHYAIIMX 3aKOHOAATEILCTBY
YCIIOBHH ZIOrOBOpA.

Cornacio nymkry 4 cratem 421 TK P® ycnosus ZIIOroBopa
OIPEIETSIOTCA 10 YCMOTPEHHIO CTOPOH, KpOMe CIIyYaeB, KOTAa COIEpKaHHE

COOTBETCTBYIOLIEr0  YCIOBHS MNpPEANMCAHO OOS3aTeNbHBIMH Uil CTOPOH



IpaBUJiaMH, YCTAaHOBJICHHBIMM 3aKOHOM HJIM HWHBIMH IIPaBOBBIMHM aKTaMH
(MMIepaTUBHBIME HOPMaMH), AEHCTBYIOIMMH B MOMEHT €ro 3aKJIIOYEHHs
(cratbs 422 'K P®). B cinydasx, xorga yclIOBHE AOroBOpa IIPEIyCMOTPEHO
HOPMOH, KOTOpas NpPUMEHSETCS MOCTOJIBKY, ITOCKOJIBKY COIJIalIEHHEM CTOPOH
He YCTaHOBJIICHO WHOe (AMCHO3WTHBHAs HOpMa), CTOPOHBI MOTYT CBOHM
COTJIallleHWeM HCKJIIOYMTh €€ MpHUMeHeHHe JH00 YCTAaHOBHUTh YCIOBHE,
OTJIMYHOE OT MPEeIYyCMOTPEHHOro B Hel. IIpH OTCYTCTBHM Takoro COTralleHHs
yCJIOBHE JOTOBOPA ONPEAEsSeTCs] AUCIO3UTUBHON HOPMOH.

IIpumMensis Ha3BaHHBIE MONOXKEHHS, CylaM CJeAyeT Y4YHUTHIBaTh, 4YTO
HOpMa, OIpelessionias IpaBa U OOSM3aHHOCTH CTOPOH JOTOBOpPA, TOJKYETCS
CyAOM HCXOJIS U3 ee CYIIEeCTBA U lieJied 3aKOHOJATEeNbHOr0 peryIupoBaHus, TO
€CTh CyI IpHHHMaeT BO BHHMaH¥E HE TONBKO OYKBaJIbHOE 3HAUCHHE
COJIepXKAIMXCS B HEH CJI0B Y BBIPAXKECHUM, HO U T€ II€JIM, KOTOPBIE IIpeciie0Bal
3aKOHOJAaTeNb, YCTaHABJIWBas JaHHOE IIPAaBUIIO.

2. Hopma, ompenensromas mpaBa H OOS3aHHOCTH CTOPOH IOTOBODA,
SBJIIETCS HMIICPATHBHOM, €CIH OHA COHECPXHUT SIBHO BBIPQXEHHBIA 3ampeT Ha
YCTAHOBJIEHHE COIVIALIEHHEM CTOPOH YCIOBHS JIOTOBOPa, OTIMYHOTO OT
IPEXYyCMOTPEHHOI0 3TOM HOpMOH IpaBuia (HampuMep, B Hel IpeayCMOTpPEHO,
YTO TaKo€ COIJIallleHWe HHUYTOXHO, 3allpelleHO WM He JOoMycKaeTcs, Iubo
yKa3aHO Ha NpaBO CTOPOH OTCTYHHUTH OT COAEpXKAIIEerocs B HOPME IpaBHiIa
TONBKO B Ty WM HMHYIO CTOPOHY, JMOO Ha3BaHHBIA 3alpeT MHBIM 00pa3oM
HEJIBYCMBICIIEHHO BBIPaXKEH B TEKCTE HOPMBI).

BmecTe ¢ TeM U3 menedl 3aKOHOAATENBHOTO PErYIHPOBAHHS MOXET
CJIEIOBATh, YTO COIAECPIKAIIMMUCS B UMIIEPATUBHON HOpME 3alpeT Ha COrJIalleHHe
CTOPOH 00 HMHOM JOJDKEH TOJIKOBAThCS OrPAaHHYHUTENBHO. B YacTHOCTH, cyx
MOXXET NPU3HATh, YTO NaHHLIM 3alpeT He JOIYyCKaeT yCTAHOBIEHHE CTOPOHAMMU
TOJIBKO YCJIOBHM, YIIEMIISIOMIMX OXpaHIeMble 3aKOHOM MHTEPECHl TOM CTOPOHBI,

Ha 3alllUTy KOTOPOi! 3Ta HOpMa HampaBJjeHa.



Tax, yacTeio yeTBepTO#t cTaThu 29 MenepaapHOro 3akoda ot 02.12.1990
Ne395-1 «O 6Gankax M OaHKOBCKOH NeATENBHOCTH» YCTAaHOBJEH 3ampeT Ha
OJHOCTOPOHHEE HM3MEHEHHe KPEIHUTHOH OpraHu3alueidl mopsaka ompeneleHus
IPOIIEHTOB II0 KPEIUTHOMY JOTOBOPY, 3aKIIOYEHHOMY C 3aeMINUKOM-
IPOKIaHHHOM, OJHAKO 3TO HE O3HAYAET, YTO 3allpelIeH0 TaKoe OJHOCTOPOHHEE
U3MEHEeHHEe YKa3aHHOTO IOpsAAKa, BCICICTBHE KOTOPOTO pa3Mep MPOIEHTOB I10
KpeOUTy YMEHBIIAeTC S,

Cratea 310 'K P® nomyckaer coriacoBaHde B I0roBOpe IpaBa Ha
OJJHOCTOPOHHEE H3MEHEHHE WM OOHOCTOPOHHHUII OTKa3 OT J0roBopa TOILKO B
ClTydasix, KOra JOroBOp 3aKJIFO4aeTCs B CBS3H C OCYIIECTBICHUEM OOEHMH €ro
CTOPOHAMH TNpPeINPHHUMATENLCKON JesTensHocTH. Llens maHHOH HOpMBI
cocTouT B 3ammre cnabod  cropoHBl  JgoroBopa.  ClieoBaTenbHO,
IIOApa3yMeBaeMBbIll B HEH 3alIPET HE MOXKET paclpOCTPaHsIThCA HA CIyYaH, KOraa
B JOrOBOpe, JHIIb OJHA M3 CTOPOH KOTOPOTO BHICTYIIAET B KAadecTBe
NpeaNpUHUEMATeNIs, IPaBO Ha OXHOCTOPOHHEE U3MEHEHHE WIIH OJHOCTOPOHHHMIL
OTKa3  OT  JOroBopa  IIPEIOCTAaBICHO  CTOPOHE, He  SBJLIOLIEHCS
[IpeAIpUHAMATEIIEM.

3. Ilpu oTCYTCTBHME B HOpMeE, PErynHpyIomel IpaBa H 0O0S3aHHOCTH 110
JOTOBOpY, SBHO BBIPAXEHHOIO 3alpeTa YCTAaHOBHTb HMHOE, OHA SBISETCS
MMIIEPAaTHBHOM, €C/IH MCXOAs U3 Lened 3aKOHONATeNbHOrO peryIupOBaHHUs TO
HEOOXOUMO JUIs 3alIMTBl 0CO00 3HAYMMBIX OXPAHSEMBIX 3aKOHOM HHTEPECOB
(MHTepecoB cnaboi CTOPOHBI HOrOBOpPA, TPETHUX JHII, MyOIHIHBIX HHTEPECOB
U T. [I.), HSAOMYIIEH s TPyOOro HapyIieHHs GalaHca HHTEPEeCOB CTOpPOH JH60
UMIIEPATUBHOCTh ~ HOPMBI  BBITEKAET H3  CYIIECTBA  3aKOHOAATEJIBHOIO
PeryJMpoBanus NaHHOIO BHAA HOroBopa. B Takom ciydae cyn KoHCTaTHpyer,
4TO HUCKIIOYCHUE COIVIALICHHEM CTOPOH €€ MpHUMEHEHHsS HIM YCTaHOBJICHHE
yCJIOBHUS, OTIMYHOIO OT IIPEyCMOTPEHHOIO B Hell, HEAOIYCTHUMO JIH60 B LIEJIOM,
mMbo B TOH YacTH, B KOTOpOH OHa HalpaBleHa HA 3alIHTy HA3BAHHBIX

HHTCPECOB.



IIpu 3TOM, eciiMm HOpMa COIEPXKHT MPSAMOE YKa3aHHUE HA BO3MOXHOCTb
IIpelyCMOTPETh HHOE COTJIALIEHHEM CTOPOH, CYJ HCXOIS U3 CYLIECTBA HOPMEI K
IeJied 3aKOHOJATEIbHOTO PETyIMPOBAHHUS MOXKET HCTOJIKOBAT TAKOE YKA3aHHE
OTPaHUYMTENIBHO, TO €CTh CIENaTh BBIBOA O TOM, YTO AUCIO3HTHUBHOCTH ATOMH
HOPMBI OIpaHHYeHa ONPEIeSeHHBIMU MPEAENaMHU, B paMKaxX KOTOPBIX CTOPOHBI
JIOroBOpa CBOOOIHB! YCTAHOBUTH YCIIOBUE, OTIIMYHOE OT COAEPIKANIErocs B Heil
IpaBuUa.

IIpy BO3HMKHOBEHHMH cIlopa 00 HMIEPATHBHOM HIIHM IHCIO3UTHBHOM
XapakTepe HOPMBI, PeryJHpyIOIled mpaBa X OOS3aHHOCTH IO JOTOBOPY, CYA
JO/DKEH yKa3aTh, KaKHM 00pa3oM CyIIecTBO 3aKOHOJATENBHOTO PEryIMpOBaHHL
JaHHOTO BHMJA HOrOBOPA, HEOOXOAMMOCTH 3aIOWTBl COOTBETCTBYIOLIMX 0CO60
3HaYUMBIX OXPaHSAEMbIX 3aKOHOM HHTEPECOB MM HEAOMyIeHHe TIpyboro
HapylleHHs OanaHca HHTEPECOB CTOPOH IIPENONPENENAIOT HMIEPATHBHOCTD
3TON HOPMBI JIUOO0 ITpeaeNsl ée TUCIIO3UTHBHOCTH.

Hampumep, nynkr 2 crateu 610 'K P® mnpexycmarpusaer mpaso
KaXTXOd M3 CTOPOH IOTOBOPA apeH[bl, 3aKJIIOUEHHOr0 Ha HeONpeAe/IeHHBIH
CpOK, HEMOTHBHPOBAHHO OTKas3aTbCsi OT JOrOBOpa, MpeaylpeauB 00 3ToM
ApYTYI0 CTOpDOHY B Ha3BaHHBIE B JaHHOH HOpMe CPOKH. DTa HOpMa XOTS U He
COJICPXHUT SIBHO BBIPAXXEHHOr'O 3alpeTa Ha YCTAaHOBJEHHE HHOI'O COTJIalleHHEM
CTOPOH, HO M3 CYIIECTBA 3aKOHONATENLHOIO PEryIHPOBaHUS JOr0BOpa apeH/Ibl
KaK JI0roBopa o mepejaye UMYLIECTBa BO BpEMEHHOE BJIaJIEHUE U [I0JIb30BAHUE
HIHM BO BpeMEHHOe mnonb3oBanue (crathsd 606 I'K P®) crmenyer, uro cTopoHs
TaKoro JOroBOpa apeHbl He MOI'YT IIOJHOCTBIO UCKIIIOUHTH IIPaBO Ha OTKA3 OT
JOroBOpa, TaK Kak B pe3ysbTaTe 3TOrO Iepefaia UMYIIECTBa BO BIAJEHUE U
ONIb30BaHUe (HaKTHYECKH yTpaTHia Obl BpeMEHHBIN XapaKTep.

ITynxr 1 craten 463 I'K PO, B cOOTBETCTBHH ¢ KOTODBIM IIOKYIIATelIb
BIPaBE OTKa3aThCsl OT MCIOJIHEHHS JOTOBOpA KYIUIH-NPOAaXH, €CIH NpPOJaBel]
OTKa3bIBa€TCs Ilepelarh MOKYyNaTell0 IPOJAHHBIM TOBap, HE COIEPIKUT SIBHO

BBIP2XXEHHOT'0O 3allpeTa peIyCMOTPETh JOTOBOPOM HHOe, HAIPUMep, CyneOHBbIH



MOPSIIOK PacTOP>KEeHMsI JOT0BOpa 10 Ha3BaHHOMY OCHOBAHHIO BMECTO IIpaBa Ha
OTHOCTOPOHHHI 0TKa3 OT ero ucnoiaHerus. OQHaKo JOTOBOPOM He MOXKET OBITH
TIOJTHOCTBIO yCTpaHEHa BO3MOYKHOCTb €ro IIPEKpalleHWs IO WHHIIMATHBE
NOKyTaTelss B CHTyalldd, KOrJa HpoAaBel OTKa3blBaeTcsl IepenaTb eMmy
IIPOJAaHHEIA TOBap, MOCKOIBKY 3TO Ipy0o Hapymiuiao Obl OagaHC HHTEPECOB
CTOPOH.

Cornacuo nysHkry 1 crateu 544 'K P® onnara 3HEpruud nNpoOU3BOIUTCS
3a (aKTHYECKH IPHUHATOE aOOHEHTOM KOJMYECTBO SHEPTHH B COOTBETCTBHUH C
JaHHBIMH y4yeTa JHEPIUH, €CIM HHOE He MPEeAyCMOTPEHO 3aKOHOM, HHBIMH
[IPABOBBIMHM AKTAMU HJIH COIIALIEHHEM CTOPOH JOTOBOpPA SHEProCHAOKEHHS
(Kymu-nponaxu (IOoCTaBKM) 3Hepruu ). Eciu mata 3a e AMHUIY ITOCTaBIIIEMOTO
pecypca SABJISETCS PpEryJHpyeMOd, TO YyKa3zaHHas HOpMa MOXeT OFITh
HCTOJIKOBAHA JIUINb CIIEAYIOIUM 00pa3oM: yCTaHOBJIEHHE COTJIallIeHHeM CTOPOH
UHOT'O KOJIMYECTBA SHEPIHH, KOTOpOE OIUIadyuBaeT aboHEHT (mOTpeOUTENs,
MOKYMAaTelb), JOMyCKAeTCs TOJIBKO TOrJa, KOrja HEBO3MOXHO OIIPENeTUTh
(QaxTHYeCKH NPHHSTOC UM KOJHYECTBO SHEPTHMM B COOTBETCTBHH C NAHHBIMH
ydeTa, a 3aKOH WM WHbIE IIPABOBBIE aKThI HE COAEPXKAT ITOPSNIKA OIMpPEIEIICHUS]
TaKOTO KOJIWYeCTBa B OTCYTCTBHME JaHHBIX ydeTa. JTO PABHIIO HANPABIEHO Ha
3QIMTYy  [yOJMYHBIX  MHTEPECOB, O00OECIeYMBAEMBIX  IOCYJAPCTBEHHBIM
peryIupoBaHueM TapuQoB.

B cumy mymkra 12 cratem 28.2 3akona Poccumiickoit ®eneparnu
oT 29.05.1992 Ne 2872-1 «O 3amore», eciu NpH peaqn3aluH 3aJ0KEHHOIO
JABHXKMMOIO HMYILECTBA BO BHECYNeOHOM MHOpsaKe ¢enepaibHBIM 3aKOHOM
NPeTyCMOTPEHO 00s3aTeNbHOE IPHBIIEYEHHE OLEHIINKA, HadaabHas TPOJaKHAS
[€Ha 3aJ0XEHHOIO JBIXXKMMOTO HMYIIECTBA, C KOTOPOH HAYHHAIOTCSA TOPIH,
YCTaHABIIMBAETCS PAaBHOW BOCBMUIECATH IPOLEHTAM DPBIHOYHON CTOMMOCTH
TAKOro HUMyIIECTBa, OIpPeNe]CHHOM B OTYETE OIEHINHKA, €CJIM HHOE He
MPENYCMOTPEHO JOTOBOPOM O 3ajIOTe, COAEPXKAIIUM YCJIOBHE 00 06GpaleHHH

B3bICKaHHS Ha 3&JIOXKEHHOE IOBH)KMMOE HMYIIECTBO BO BHCCY}IC6HOM NopAOKe.



DTo O3Ha4aeT, YTO CTOPOHBI CBOMM COTJAINEHHEM BIPABE JIMIIbL YBETHYHTDH
HavaJlbHYO MPOJAXXKHYIO LEHY 110 CPaBHEHHIO C MIPEeIyCMOTPEHHBIM Ha3BaHHBIM
IIYHKTOM OOIIMM IpPaBHJIOM, HO OHA He MOXKET OBITh YCTAaHOBJIEHA COTTIallleHHEM
CTOPOH HIKE BOCBMHMJIECATH IIPOHEHTOB CTOMMOCTH, ONPEHENIEHHON B OTYETE
OleHIMMKA. FIMIepaTHBHOCTH [NaHHOM HOPMBI B YacTH HEIOIYCTHMOCTH
CHIDKCHHS Ha4allbHOM IPOJaXKHOH IIeHBl oOecleuHBaeT 3allUTy OXPaHIEMBIX
3aKOHOM HHTEPEeCOB Kak 3ajorojaresis, TaK M TpPeTbHX JHI — JPYrHX
KPeIUTOPOB 3aJI0I01aTENSA, KOTOPEIE BIIPaBE MPETEHAOBATh Ha YAOBIETBOPEHHE
CBOMX TpeOOBaHMH 3a CYeT CYMMSBI, OCTaBLIeHcS II0CTE YIOBIETBOPEHHUS
TpeboBaHMil, 0OecrTeueHHBIX 3aJI0T0OM.

4. Eciu HOpMa He COIEPXXHT SBHO BBIPAXKEHHOIO 3alpeTa Ha
YCTAHOBJICHHE COIJIAIIIEHHEM CTOPOH YCJIOBHSA [OTOBOpa, OTIHYHOLO OT
IpEeTyCMOTPEHHOTO B HEW, M OTCYTCTBYIOT KPUTEPHH HMIIEPATHBHOCTH,
YKa3aHHbpl€ B IIYHKT€ 3 HACTOSIIEr0 IIOCTAHOBIEHHUS, OHA JOJDKHA
paccMaTpUBaThCHA Kak OUCIO3UTHBHasg. B TakoMm cioydae oTimdme yclnoBHi
JOTOBOpa OT COJEPKaHUsA NaHHOH HOPMBI caMo N0 cebe He MOXET CIYKHThb
OCHOBAaHWEM I IMPHU3HAHHSA 3TOr0 JOroBOpa WM OTAEIBHBIX €0 YCIOBHI
HeleUCcTBUTENBHBIMU 1O cTaThe 168 I'K PO.

Hampumep, crates 475 'K PO o nociencTBusx mepenadyn MOKYIATEIO
TOBapa HEHaJJIeXkallero KayecTBa He HCKIIOYaeT MPaBO CTOPOH CBOMM
COIJIALICHUEM MPelyCMOTPETh MHEIE MOCIEACTBHS Ha3BaHHOIO HapylleHus (B
TOM YHUCJI€ IIO-HHOMY OIpPENEIMTh KPUTEPUH CYIIECTBEHHOCTH HEIOCTATKOB
TOBapa WM JIOIOJHUTE TE IIPaBa, KOTOpPhIe NMPEAOCTaBISIOTCS JaHHOM CTaTbel
IIOKyTIaTeJIIo).

onoxenus crateu 782 I'K P®, naromme xaxaoi u3 CTOPOH J0rosopa
BO3ME3HOTO OKa3aHWs YCIyr NMpaBO HAa HEMOTHBHUPOBAHHBIM OJHOCTOPOHHHMI
OTKa3 OT HCIOJHEHUSA JOroBOpa M IpeJyCMaTpPHBAIOIHE HEPABHOE
pacipeneneHre  MeXIy  CTOPOHAMM  HeOJIaroNpUsTHBIX  I10CJTEACTBHI

IIpEeKpallleHuss OOrosopa, HE HCKIOYAOT BO3MOXHOCTL COTrJIaCOBaHUA



CTOPOHAMHM JOrOBOpa HMHOIO pEXHMa OIpEeAeseHHs MOCIeICTBUH OTKasza oT
moroBopa (Hampumep, IIOJHOE BO3MEIIEHHE YOBITKOB IIPH OTKase OT A0roBopa
KaKk CO CTOPOHBI HCIIOJHHTENs, TaK M CO CTOpPOHBl 3aKa3duka) IHubo
YCTAHOBJIGHUS COTJIALIEHUEM CTOPOH MOPsIKA OCYLIECTBJICHUS IIpaBa Ha OTKa3
OT HUCIOJHEHHUS JOroBOopa BO3ME3THOTO OKa3aHus yciIyr (B YacTHOCTH,
OJTHOCTOPOHHHUHK OTKa3 CTOPOHBI OT JIOTOBOPA, UCIOJHEHUE KOTOPOrO CBA3AHO C
OoCcyIiecTBIeHHEeM  OOeMMH  ero  CTOPOHaMU  HpeIlNpHHHMATENbCKON
NeSTEeNbHOCTH, MOXeT OBITh 0OyCIIOBJIIEH HEOOXOAMMOCTBIO  BBIIIATHI
onpenesieHHON JeHEeKHOU CyMMBI IpyToif CTOpOHE).

Hopmer cratem 410 'K P®, ycranaBnimBaromue NIpeaIOCHLUIKA
IIpeKpamieHuss o0s3aTenbcTBA OAHOCTOPOHHMM 3adBlICHHEM O 3auere, He
03HAYarOT 3alpeTa COIVIAIIEHHs AOrOBApUBAIOIIUXCS CTOPOH O MpeKpallieHuu
HEOJHOPOAHBIX 00s3aTENLCTB MK 00S3aTeIBCTB C HEHACTYIHUBIIUMH CPOKaMH
UCHOJHEHHS | T. II.

5. B cootBerctBuu ¢ myHKTOM 2 cTtathi 421 'K P® cropoHs! Brpase
3aKI/IFOYUTE JOTOBOP, HE IPELYyCMOTPEHHBIA 3aKOHOM M HHBIMH ITPaBOBBIMH
aKTamM¥ (HEIOMMEHOBAHHBIN TOTOBOP).

Ilpu oueHke CyaoM TOro, SBISETCS JH JOrOBOP HEIMIOMMEHOBAHHBIM,
NPUHUMACTCs BO BHHMaHMe He €ro HasBaHHe, a [peIMeT JOroBopa,
AEUCTBUTENLHOE COAEPKAHHUE IIpaB U 00s3aHHOCTEH CTOPOH, paclupeieseHHe
PHCKOB U T. 1.

B takux cioydasx cyngaM cleayeT yYHTBIBATh, YTO K HEIOUMEHOBAHHBIM
AOrOBOpaM IIpH OTCYTCTBHM B HUX IPH3HAKOB CMEIIAHHOI'O JOroBopa (IMyHKT 3
cratbi 421 T'K P®) npasuna o006 OTHENBHBIX BHIAX JOTOBOPOB,
IpeNyCMOTPEHHBIX 3aKOHOM HJIM HHBIMH [IPaBOBBIMH aKTaMH, He IIPHMEHSIIOTCSL.

OnHako HOpMBEI 06 OTAENBHBIX BHIAX IOTOBOPOB, MpedyCMOTPEHHBIX
3aKOHOM MM WHBIMH IIPABOBBIMHM aKTaMH, MOTYT OBbITh NPHUMEHEHBl K
HETIONMCHOBAaHHOMY [IOTOBOPY M0 aHAJOTMH 3aKOHa B CjIy4ae CXOACTBA

OTHOIICHUH U OTCYTCTBHS MX NPAMOIO yperyJaupoBaHHs COTJAMIEHUEM CTOPOH



(nyskt 1 ctateu 6 T'K PO). [IpuMenenne k HENOMMEHOBAHHBIM JOTOBOpaM II0
aHaJIOTHM 3aKOHA MUMIIEpPaTUBHBIX HOPM 00 OTAENBbHBIX ITOMMEHOBAHHBIX BHAAX
JIOTOBOPOB BO3MOXKHO B HCKIIFOYHMTENBHBIX CIy4asX, KOTJa UCXOAS U3 lefei
3aKOHOJATENBHOI0  pEeryjIMpOBaHHsS  OrpaHUYeHHe cBOOOABI  JOroBOpa
HEOOXOAMMO IUIS 3aIllUThl OXpaHSIEMbIX 3aKOHOM HHTEPECOB CIabOU CTOPOHBI
ZIOTOBOpa, TPETbUX JHUIL, MyOJHYHBIX HHTEPECOB MM HEIOMYyIIEeHHs TpyOooro
HapylIieHus bajlaHca HHTEPECOB CTOPOH. IIpH 3TOM CyA JOJKEH yKas3aTh Ha To,
Kakue COOTBETCTBYIOIIUE HUHTEpEChl 3alUINAIOTCS  IPUMEHEHHEM
HUMIIEpAaTUBHON HOPMBI IO aHAJIOT'MH 3aKOHA.

6. CynaM HaaJleXuT UMeTh B BHY, YTO COIJIACHO ITYHKTY 2 cTaThy 422
I'K P® 3akoH, IpUHSATHIA IOCIE 3aKIIOYEHMS JOTOBOPA M YCTAHABJIMBAIOLIMN
00s3aTeNbHBIE 1/ CTOPOH IIpaBHJIa HHBIE, YeM Te, KOTOpble AeHCTBOBAIM IIpH
3aKJIIOYEHUH TOTOBOpA, PaclpoCTpaHseT CBOE NeHCTBYE HAa OTHOIIEHUS CTOPOH
10 TAKOMY IOTOBOPY JIMIIL B CIy4ae, KOraa B 3aKOHE IPSIMO YCTAHOBJIEHO, YTO
ero JeHCTBHE paclpOCTpaHsIeTCs Ha OTHOLICHHs, BO3HUKIIME H3 paHee
3aKTI0OYEHHBIX 1O0roBopoB. B cumy mymkra 2 cratem 4 TK PO sTo mpasuio
IPUMEHSETCS KaK K MMIEPATUBHEIM, TaK U K AUCIO3UTHBHBIM HOPMaM.

7. Jias  onpejeNeHWs  YCIOBHA  JOTOBOPOB  CTOPOHBI  MOTYT
BOCITIO/Ib30BaThCs NPMMEPHBIMU YCIOBHUAMH (CTaHAAPTHOH IOKyMeHTalmen),
pa3spaboTaHHBIMH B TOM  YHCJIEe  CAMOPEryJIHPYeMBIMH M  WHBIMH
HEKOMMEPYECKUMH  OPraHU3alUsMH YYaCTHMKOB pBIHKA [JISI JOrOBOPOB
COOTBETCTBYIOIIETO BUja W ONYOIMKOBAaHHBIMA B medatu (craths 427 'K Pd).
IIpr 5TOM CTOPOHBI MOTYT CBOMM COIJAIICHHEM IPEXyCMOTPETh IIPHMEHEHHe
TaKUX IPUMEPHBIX YCIOBHH (CTaHZAPTHON NOKYMEHTAlUH) K WX OTHOIIEHHSM
II0 JIOTOBOPY KaK B IIOJTHOM 00BEME, TaK M YaCTHYHO, B TOM YHCJIE 11O CBOEMY
YCMOTPDEHHIO M3MEHHTH IIOJIOKEHHS CTaHAApTHOW HOKYMEHTAllMHM  FUIH
JOTOBOPUTECS O HENPUMEHEHUU OTHEIbHEIX €€ [OT0KEHHUIH.

Ecin npu 3ax04eHny JIOroBopa CTOPOHBI IPHIILIH K COTJALIEHHIO, YTO

€r0  OTICJIBHBIC YCIIOBHSI ONPENEIISTIOTCA IIYTCM OTCBUIKM K TNPUMEPHBIM



ycinoBusiM (cratbs 427 'K PO), cynam cienyer yduThIBaTh, YTO IIPU BHECEHUHU
B 3TH IIpUMEpHbIe YCJOBHS H3MEHEHHH IOC/IeJHUE paclpOCTPAHSIIOT CBOE
NefCTBUE Ha BO3HUKAIOIHE U3 JOTOBOPA OTHOLIEHUS JIUIIL B ClIydae, KOrja 3TO
IpsiMO TIPETyCMOTPEHO CTOpOHaMH Jub6O B camMoM jJoroBope, aubo B
MOCTIEAYIOLIEM COIIALIECHUU.

B cumy nynkra 5 craten 421 u nyHkTa 2 crateu 427 'K PO B cayyasx,
KOrZa B IOr0OBOPE HE COAEPKUTCS OTChUIKA K IPUMEPHBIM YCIOBHUSM, a YCJIOBUE
JIOTOBOpa HE OIpelesieHO CTOPOHAMHU MM JVCIIO3UTUBHOM HOPMOH, Takue
IpUMEPHBIE YCJIOBHS IPHUMEHSIOTCS K OTHOIIEHUSM CTOPOH B KadecTBe
o0BIYaeB, €CIM OHH OTBEYAIOT TPeOOBAHUSAM, YCTAHOBIEHHBIM CTaThed 3
I'K PO.

8. B ciywasx, xorma OyJeT HOKa3aHO, YTO CTOPOHA 3JI0YNOTpedIser
CBOMM IIpaBOM, BBITEKAOIIUM H3 YCJIOBHS JOrOBOpa, OTIHYHOILO OT
JUCIIO3UTHBHOM HOPMBl MJIM HUCKIIOYAIOLIETO ee IpUMeHeHHe, Jmbo
3JI0yNOTpeOIsSeT CBOMM MPaBOM, OCHOBAaHHBIM Ha UMIIEPATHBHON HOPME, CYI C
YYETOM  XapakTepa M  HOCJAEICTBHH  JONYUIIEHHOTO  3JI0YITOTpeOIeHus
OTKa3bIBAET 3TOH CTOpPOHE B 3alUTE IPUHAIEKAIIEro €l mpaBa IOJIHOCTHIO
WM YaCTHYHO JMOO NpHMEHSeT HHbIe Mepbl, IPedyCMOTPEHHBIE 3aKOHOM
(mysxT 2 crateu 10 'K P®).

Ilpu 3TOM BO3MOXKHBEI CHTyallMH, KOTIa 3J0YIOTpeOJeHHE IPaBoOM
IOIYLIEHO obenmu CTOpOHaMH JOTOBODA, HeZoOpOCOBECTHO
BOCIIOJIb30BABIIMMHUCS  CBOOOJOH oIpeneneHHH JOTOBOPHBEIX YCJIOBHH B
HapyHmeHHUe OXPaHSEMBIX 3aKOHOM HHTEPECOB TPETHHX JIHI[ WK ITyOIHYHBIX
UHTEPECOB.

9. Ilpu paccMOTpeHHHU CIIOPOB, BO3HHKAIOIUIMX U3 JOTOBOPOB, BKIIIOYast
T€, MCIIOJHCHHE KOTOPBIX CBA3AHO C OCYIIECTBIEHHEM BCEMH €ro CTOPOHAMH
NPeANPUHAMATEIIbCKOM  NEATENBHOCTH, CylaM CcleayeT I[PUHHMArh  BO

BHUMAaHHE CJICAYIOIIIEe.
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B Tex cinydvasx, xorma OyAeT YCTaHOBIEHO, 4YTO IPH 3aKIIOYCHUH
JIOroBoOpa, IIPOEKT KOTOPOro OBLI IpPeIsIoKEeH OJXHOM M3 CTOPOH M COepXall B
cebe YCIOBHSI, SBIISIOIIMECS SBHO OOpPEMEHUTENbHBIMU JUJIS €¢ KOHTpareHTa U
CYIECTBEHHBEIM  00pa3oM  Hapymaioue 0OajlaHC  HMHTEpPECOB  CTOPOH
(HecrpaBe/THBBIE JIOTOBOPHBIE YCIOBHSA), a KOHTpareHT ObLI IIOCTAaBJIEH B
MOJIOKEeHHe, 3aTPYAHSIOLIee COrJacOBaHHE HMHOTO CONEP)KaHUSA OTHENIBHBIX
YCIOBHH ZoroBopa (To eCTh OKasacs cllaboii CTOpOHOW HOroBopa), Cyi BIpaBe
IPUMEHHUTh K TakoMy JOrOoBOpY HOJIOkKeHUs myHKTa 2 crathu 428 'K PO o
IOTOBOpax IMPUCOEIUHEHHUS, HU3MEHHUB MIH PACTOPTHYB COOTBETCTBYIOLIHH
JIOTOBOP 1O TPeOOBAaHUIO TAKOTO KOHTpPAareHTa.

B To e BpeMs, mockobKy corjlacHo myHKTY 4 crateu 1 'K PO HuxTO
He BIpaBe U3BJIEKATh [IPEUMYILIECTBO U3 CBOEro HeJI0OpPOCOBECTHOIO
IIOoBeleHus, cinabas CTOpOHA JOroBOpa BIpaBe 3asBUTh O HEIOMYCTHMOCTH
IIpUMEHEHHUS HeCIpaBeIJIMBBIX JOTOBOPHBIX YCIOBHHM Ha OCHOBaHWM CTaTthu 10
I'K P® uny 0 HUYTOXKHOCTH TaKuX YCJIOBHH 1o crathe 169 'K PO,

B 4acTHOCTH, IIpH pacCMOTPEHMH CIIOpa O B3BICKAHHH YOBITKOB,
OPUYHHEHHBIX HapyNIEeHHEM JOroBOpa, CyI MOXET C YYETOM KOHKPETHBIX
00CTOATENLCTB 3aK/IIOUSHHs IOTOBOPA M €r0 YCJIOBHUN He NPHMEHHUTH YCIOBHE
JioroBopa 00 OrpaHHYeHHH OTBETCTBEHHOCTH IOJDKHHKA-IIPEAIPUHUMATENS
TOJIBKO CITy4asMH YMBIIIJIEHHOIO HapyIIeHHWs J0TOBOpa C €ro CTOPOHBI HIIH
YCJIIOBHE O TOM, YTO OH HE OTBe4YaeT 3a HEWCIIOJHEHHe 00s3aTelIbCTBa
BCJICJICTBHE HAapyIIEHWH, MONYINEHHBIX €ero KOHTpareHTaMH II0 HHBIM
norosopaM. Taxke ¢ y4eToM KOHKPETHBIX OOCTOSTENBCTB 3aKIIIOYCHUSA
JOrOBOpa M €r0 YCJIOBHH B I[EJIOM MOXET OBITh IPU3HAHO HECHPABEIIMBLIM H
He INPUMEHEHO CyIOM ycioBue o6 00s3aHHOCTH ci1aboif CTOPOHBI IOroBopa,
OCYIIECTBJIIOIIECH CBOE MpaBO Ha OJHOCTOPOHHHM OTKa3 OT JOroBOpa,
YIUIATHTE 33 3TO JCHEXKHYIO CyMMy, KOTOpas SBHO HecopasMepHa IIOTepsM

APYrO¥ CTOPOHEI OT AOCPOYHOIO NPEKpaIIeHUs JJOroBopa.
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10. Ilpu paccMOTpeHHH CHOPOB O 3allUTe OT HECIPaBEIJIMBBIX
OOTOBOPHBIX YCIOBUH Cyd JOJKEH OLEHHUBATh CIIOpHBIE YCIIOBUS B
COBOKYITHOCTH CO BCEMH YCJIOBUSMH JIOIOBOpa U C YYETOM BCEX OOCTOSITENLCTB
nena. Tak, B YacTHOCTH, CyA omnpeaenseT (aKTUYeCKoe COOTHOLUEHHE
IEPErOBOPHBIX BOZMOXXHOCTEH CTOPOH H BBIACHSET, OBLIO JIH MPUCOETUHEHUE K
[IPEIJIOKEHHBIM YCIOBHAM BBIHY)KIEHHBIM, a4 TaKXe YUYUTHIBAET YPOBEHB
npodeccuoHaTu3Ma CTOPOH B COOTBETCTBYIOHIEH cdepe, KOHKYPEHIHIO Ha
COOTBETCTBYIOILEM pBHIHKE, HaJU4he y NPUCOEIAHUBIIEHCS CTOPOHB! pealbHOM
BO3MOXKHOCTH BECTH IIEPErOBOphl MJIM 3aKIFOYMTh aHAJOIMYHBIA [OTOBOpP C
TPETHAMH JIALIAMH Ha UHBIX YCIOBUSIX U T. 1.

BMmecte ¢ TeM npu oLleHKE TOTo, SBJISIOTCS JIM YCIOBHS JTOTOBOPA SIBHO
OOpEMEHUTENBHBIMY M HAapyHIalOT M CYIIECTBEHHBIM 00pa3oM 6ayaHc
UHTEPECOB CTOPOH, CyAaM CleayeT MMeTb B BHIY, YTO CTOpPOHA BIIpaBe B
000CHOBaHHE CBOUX BO3P@KEHHU, B YaCTHOCTH, IIPEACTABIISATh JOKA3aTelbCTBA
TOTO, YTO [MaHHBIM JOrOBOpP, COLEpXallWil YCJIOBHS, CO3JArOIIME JUId Hee
CYIIECTBEHHBIE IPEUMYILECTBA, ObUT 3aKIFOUYEH Ha 3THX YCIOBHSX B CBSI3H C
HajlW4deM JpYroro JOrosopa (IOroBOpOB), TIe COJAEPXKATCH YCIOBHS,
co3jarolnye, HaobOpOT, CyIECTBEHHbIE IPEUMYIIECTBA IS APYIoil CTOPOHEI
(X0Tst Obl 3TO U He OBIIO MPAMO YNOMSHYTO HH B OJHOM M3 3THX JOTOBOPOB),
N03TOMY HapyllleHHe Oalanca HHTEPECOB CTOPOH Ha CaMOM JIeJle OTCYTCTBYeT.

11. Tlpu paspenieHuy CIOpPOB, BO3HUKAOLUIAX H3 JOTOBOPOB, B CIydae
HEsICHOCTH yCJIOBUH TOr0BOpa U HEBO3MOKHOCTH YCTaHOBHUTH NEHCTBUTEIRHYIO
00IIYIO BOJIIO CTOPOH C YYETOM II€JIM JOTOBOpA, B TOM YUCIIE HCXOMSI U3 TEKCTa
A0roBopa, MpeAIIECTBYIOUIHNX 3aKIIOYEHHIO JOT0BOpA IIEPEeroBOPOB, IEPETUCKH
CTOPOH, IPAaKTHKH, YCTAaHOBUBINEHCS BO B3aHMHBIX OTHOLIEHHSX CTODOH,
00bI9aeB, a TaKXe MOCNENYIOUero MOBEAEHUs CTOPOH A0roBopa (craThs 431
I'K P®), TonkoBaHue CyIOM YCIOBHI IOTOBOpa NOIDKHO OCYIIECTBISATHCS B
TNOJIB3y KOHTpareHTa CTOPOHBI, KOTOPas MOATrOTOBHJIA MPOEKT I0roBopa Imu6o

IpeJIoXKHIIA GOPMYIUPOBKY COOTBETCTBYIOLIETO YCIOBHS.
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[Toxa He HOKAa3aHO MHOE, IpeNIojiaraeTcs, YTo TaKoW CTOPOHOU ObLIO
JHI0, SBISIOIIEECsS MpohecCHOHAaIOM B COOTBETCTBYIOIIEH chepe, Tpebyromei
CIEeIMaJbHBIX [O3HaHWHA (HampuMmep, ©OaHK MO JOrOBOpPY  KpeIuWTa,
JM3UHroaTellb 0 I0TOBOPY JU3UHTA, CTPAXOBIIUK MO JIOTOBOPY CTPaxOoBaHHUS

U T. IL.).

[Ipencenarens
Bricmiero Apourpaxsoro Cyna
Poccuiickoit @enepaunn A.A. UBaHoB

H.o. cexperaps [Inenyma
Briciiero Ap6urtpaxsoro Cyna
Poccuiickoit @enepanuun A.T. TlepmyToB



