IIpu3HaHO He MOAJIEKAINMM NPUMEHECHUI0
nocranosaenuem [liienyma Bepxosnoro Cyna Poccuiickoii @enepanun
ot 23 anpeas 2019 r. Ne 10

INOCTAHOBJIEHUE
IJIEHYMA BEPXOBHOI'O CYJIA
POCCHUHNCKOHN ®EJEPALINU
IVIEHYMA BBICHIET'O APBUTPAKHOI'O
CYJA POCCUHUCKOHN ®EJEPALINU

Ne 5/29

r.Mocksa
26 mapra 2009 r.

O HEKOTOPBIX BOIIPOCAX, BOSHUKIINX B CBSI3U C
BBEJIJEHUEM B JEHUCTBHE YACTH YETBEPTOU
TPAXKIAHCKOI'O KOJEKCA POCCHHCKON
®EJEPALIUU

B cBs3u ¢ BBeleHHEM B JEWCTBUE YaCTHU YETBEPTOU ['pakIaHCKOro KoAekca
Poccuiickoit ®enepanun (nanee — 'K PO, Kozgekc) B cyneOHON mpakTUKEe BO3HUK
psan  BompocoB. B memsx oOecriedeHHMs €AMHOOOpPA3HBIX IMOJXOAOB K HX
paspemieanto Ilmenym BepxoBHoro Cyna Poccuiickoit ®depepaunu u Ilnenym
Briciiero ApOutpaxnoro Cyna Poccmiickoit ®enepaiuu MOCTaHOBISIOT 1aTh
CyJaM CIIEIYIOIIUE Pa3bsICHEHUS.

I. Omnpenensis MOJABEAOMCTBEHHOCTh JEJ, CBSA3aHHBIX C IPUMEHEHUEM
nojoxennit yactu yetBepron 'K PD, cyiam HaJIe)KUT UCXOOUTH U3 CIEAYIOUIETO.

Coopbl 0 TOM, KTO SBJSIETCA aBTOPOM pe3yJibTaTa HHTEIUICKTYaJIbHOU
NEATEeIIbHOCTH, TTOJBEIOMCTBEHHBI CyJlaM OOIIEH IOPUCIUKIIUYA KaK HE CBSI3aHHBIC C
OCYILIECTBIICHUEM NPEAITPUHUMATEIBCKON U HHOM SKOHOMUYECKOU JIESITEIbHOCTH.
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[TonBe1OMCTBEHHOCTh CIIOPOB O HApYLICHUSX WHTEIUIEKTYaJbHBIX IIpaB
Ha PE3YyJbTaThl HHTEIUIEKTYAIIbHOM JESATEIbHOCTA W NPUPABHEHHBIE K HUM
CpelCcTBa WHIMUBUAyaIU3allUM IOPUIUYECKUX JIHI], TOBapOB, pabdOT, YCIYr H
MPEINPUATHH, 00 YCTaHOBJIEHUU naTeHToo0IagaTens, 0 IpaBe
MPEXKICIIONb30BaHUA U TOCIENOIb30BAaHUS, a4 TAKXKE CIIOPOB, BBITEKAIOIINX U3
JIOTOBOPOB 00 OTYYXJACHUHU UCKIIFOUUTEILHOTO MPaBa U JUIICH3NOHHBIX JOTOBOPOB,
OTpeNesieTCs UCXOJs M3 CYOBEKTHOIO COCTaBa YYaCTHUKOB CIIOpa, €CIU TaKoOM
CIIOP CBSI3aH C OCYILIECTBICHUEM MPEANPUHUMATEIBCKOWM U MHOM SKOHOMUYECKOU
JEATEIIbHOCTH.

Bonpocsl npuMenenusi @eepajbHOro 3akona «O BBeleHUM B AefiCTBHE YACTH
yerBepToil I'paxxaanckoro kogexca Poccuiickoit @egepaunmn»

2. Yacts uetBepras 'K PD Beenena B nericreue ¢ 01.01.2008. B cuny crarsu
5 ®enepanbHOro 3akoHa oT 18.12.2006 Ne 231-D3 «O BBeACHUM B ACHCTBUE YaCTH
yeTBepTor ['paxkmanckoro kojaekca Poccuiickoit @enepaunmny (nanee — BBoaHbIN
3aKOH) OHAa MPUMEHAETCS K MPABOOTHOIIECHUSIM, BOSHUKIIUM TOCJIE BBEJICHUS €€ B
neiictue. 1o npaBooTHomeHusiM, Bo3HUKIIKUM 10 01.01.2008, ona npumeHsercs
TEM TpaBaM U 00513aHHOCTSAM, KOTOPbIe BO3HUKIH Tociie 31.12.2007.

VYka3zaHHOE 03HAYaET, B YaCTHOCTH, CJIEIYIOLIEE.

2.1. Ilpu paccMOTpeHMH J€Jd O HApyUIEHUSIX NpaB Ha PE3yIbTaThl
MHTEJUICKTYaIbHON JAeATeNbHOCTH, nomymeHHbix n0 01.01.2008, cygam crnenyer
PYKOBOJICTBOBAThCS 3aKOHOAATENBCTBOM, JIEMCTBOBABIINM 1O BBEICHUS B JICUCTBUE
yactu yerBepron ['K PO.

Tak, ecnu JIULIOM JOMYyLIEHO HE3aKOHHOE BOCIPOMU3BEICHUE MPOU3BEICHHUS
no 01.01.2008, a pacnpocTpaHeHHWE €ro KOHTpaaKTHOrO  SK3eMILUIsIpa
ocymectBieHo mnocie 31.12.2007, npeno B 4YacTM HapyuleHUs IIpaBa Ha
BOCIIPOM3BEJICHUE JIOJDKHO paccMaTpUBaTbC B COOTBETCTBUUM C  3aKOHOM
Poccuiickoit ®denepanuu ot 09.07.1993 Ne 5351-1 «O06 aBTOpCKOM IpaBe H
CMEXHBIX TpaBax» (ajee — 3aKOH 00 aBTOPCKOM IpaBe), B YAaCTH HApYILICHUS
IpaBa Ha PacHpOCTPAaHEHHUE — B COOTBETCTBUM C MOJIOKEHUSIMH YacCTU YETBEPTOMN
'K POD.

2.2. Tlpu paccMOTpeHUU JieNl O MPU3HAHUU HUHTEIUICKTYyaJIbHBIX TpaB (IIpu
IPUMEHUMOM  POCCHMCKOM TpaBe) TMOJJIKUT MPUMEHEHHUIO POCCUHCKOE
3aKOHOJATEIbCTBO, N CTBOBABIIIEE Ha MOMEHT BO3HUKHOBEHUSI
COOTBETCTBYIOILIETO MpaBa. Tak, aBTOp MPOMU3BEICHHUS OINpPEACNIeTCS Ha OCHOBE
3aKOHOJATEIbCTBA, JICMCTBOBABIIEIO HAa MOMEHT €ro CO3JaHus; aBTOpP
U300peTeHus, MOJIE3HOW MOJENM WM MPOMBILUIEHHOro o0pa3lla — Ha OCHOBE
3aKOHOJATEIbCTBA, JECHCTBOBABIIETO HAa JAaTy MOJA4yM 3asBKH HA BblJauyy MaTeHTa
Ha 3TO M300peTEeHNE, MOJE3HYI0 MOJIEIb HIIM MMPOMBIIIJIEHHBIN o0pasell.

2.3. Ilpu ocnapuBanuu  pemieHuit  DepepanbHON  CIYyKObI 1O
WHTEJUIEKTYallbHOM COOCTBEHHOCTH, NMATEHTaM W TOBapHbIM 3HAaKaM (manee —
PocnateHT) cynbl JOJKHBI YYUTHIBATh: 3asiBKM Ha BblJladyy NATEHTA, 3asBKU Ha
TOBapHBIM 3HAK, a TAKXKE 3a8BKM HA HAMMEHOBAHUE MECTA MPOUCXOXKIECHUS TOBapa
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MOJUIe)KAT paccMOTpeHnto PocnaTeHTOM B NOpPSAKE, YCTaHOBJIEHHOM
3aKOHOJATEIbCTBOM, JEHCTBOBABIIMM HAa MOMEHT MOJIauyd 3asBOK, €CIA HWHOE
CIEUHAIBHO HE MPEAYCMOTPEHO 3aKOHOM.

IIpu paccMOTpeHHHM BO3paKEHUM MPOTUB BBIIAYU MATEHTA, MPEJOCTABICHUS
MIPABOBOM OXpaHbl TOBapHOMY 3HAKy, HAaMMEHOBAaHHI0 MECTAa IPOUCXOKICHUS
TOBAPOB CYyJbl OMNPEICTSAIOT OCHOBAHUSI [JIi MPU3HAHUS HEACHCTBUTEIHHBIM
MaTeHTa, MPEJOCTABICHHUS MPABOBOM OXpaHbl TOBApPHOMY 3HAKYy, HAMMEHOBAHUIO
MecTa TPOUCXOXKJCHHUSI TOBAPOB, MCXOJSI U3 3aKOHOJATENIbCTBA, JIEHCTBOBABIIETO
Ha MOMEHT I10J]Jayy 3asiBKM Ha BbIIa4y MATEHTA, 3aBKU HA TOBAPHBIN 3HAK, 3asIBKU
Ha HAMMEHOBAHUE MECTa MPOUCXOKICHHUS TOBAPOB.

Bmecre ¢ TeM HOOMNEKUAT TNPUMEHEHHUIO TOPSOOK  PACCMOTPEHHS
COOTBETCTBYIOIIMX BO3PAXKEHUM, MEHCTBYIOIIMKA HAa MOMEHT oOpalleHus 3a
MIPU3HAHUEM HEJCHCTBUTEIbHBIMA TATEHTA, MPEIOCTABICHUS MPABOBOM OXpPaHBI
TOBAPHOMY 3HaKy, HAMMEHOBAHUIO MECTa MPOUCXOKICHUS TOBAPOB.

2.4. Pemass BOIpOC O MPEKpAIICHUU MPABOBOM OXpaHbl TOBAPHOI'O 3HAKa
JIOCPOYHO BCIIEJICTBUE €r0 HEUCIOJIb30BaHUSI, CYAbl JOJDKHBI HCXOAUTh U3
TPEXJIETHETO0 CPOKa TAaKOro Heucrnosib3oBaHus (MyHKT 1 ctateu 1486 'K P®D) BHe
3aBUCUMOCTH OT JIaThl MTOJa4M 3asiBKM HA TOBAPHBIN 3HAK.

3. B cuy a63ana nepBoro crated 6 BBOJHOTO 3aK0HA CPOKHM OXpaHbI MPasB,
npenycMmorpennbie cratbamu 1281, 1318, 1327 u 1331 IT'K PO, npumensrorcs B
CIyyasX, KOrJa MNSATUIECATUIETHUNA CpOK JEWCTBUS AaBTOPCKOrO IIpaBa WIIH
CMEXHBIX mpaB He uctek k 01.01.1993.

CornacHo a63airy nepBomy nyHkTa 1 crarbu 1281 Konmekca uckimountenbHOe
MPaBO Ha MPOU3BEJICHUE JEHUCTBYET, MO OOIIEMYy MpaBUly, B TCUCHHE BCEU >KU3HU
aBTOpa M CEMHJIECSTH JIET, CUUTasA C | sTHBaps rojia, CIEAYIOLIEro 3a TOA0M CMEPTH
aBTOpA.

[ToaToMy, ecnu NATUAECATWIETHUM CPOK AEWCTBUSL aBTOPCKOrO IpaBa Ha
npousBeieHrue uctek nocie 31.12.1992 (1o go BerymieHus B cuty DeaepaibHOTO
3akoHa oT 20.07.2004 Ne 72-®3 «O BHeceHuu u3MeHeHuM B 3akoH Poccuiickoit
Oenepanuu «O0 aBTOPCKOM TMpaBe€ W CMEXKHBIX TIpaBax», YCTaHOBUBIIETO
CEMUJIECATUIICTHUHN CPOK JEHCTBUS aBTOPCKOTO TIpaBa) U MPOU3BEEHUE MTEPEIIO B
obmecTBeHHOE ocTosinue, ¢ 01.01.2008 neiicTBrE UCKIIOUUTEIBHOTO MpaBa Ha ATO
MPOU3BEJICHUE BO30OHOBIAETCSI W €ro CpPOK MCUHCISETCS TI0 TIpaBuiam,
npenycMoTpeHHbIM ctatbent 1281 ['K PO.

JIelCTBHS UL, UCMOJIb30BABIIMX /10 BBEJICHUS B JIEVCTBUE YaCTHU YETBEPTOM
Konexkca nmpousBenenus, kortopelie Haxoauiauch 10 01.01.2008 B oOiecTBEHHOM
JIOCTOSIHUH, ¥ COOJIOJIABINX TIOJIOKEHUSI CTaThu 28 3akoHa 00 aBTOPCKOM TpaBe,
HECMOTpPS Ha BO30OHOBJICHUE JICUCTBUS UCKIFOUUTEILHOIO MpaBa Ha MPOU3BEICHUE
HE MOTYT CUMTaTbCs HapylieHueM. Bmecte ¢ Tem panbHelllee HCIOJIb30BAHUE
MIPOU3BECHUS MOXKET OCYIIECTBIISATHCS TOJIBKO C COOJIIOICHUEM TTOIOKEHUN YacTH
yerBepron ['K PO.

4. Ha ocHoBanuu ab63ama BTOpOro crarb 6 BBOJIHOro 3akOHa aBTOPCKOE
npaBo opuandeckux Juil, Bo3Hukiee 10 03.08.1993, To ecTb 10 BCTyIUJIEHUS B
cuiy 3akoHa 00 aBTOPCKOM IIpaBe, MPEKpaIiaeTcs no UCTCYECHUU CEMUIECITH JIET
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CO JIHd IPAaBOMEPHOro OOHApOJIOBAaHUS INPOU3BEACHUS, a €CIM OHO HE ObLIO
OoOHAapOJOBaHO — CO JHA co3JaHus mnpousBeneHus. K cooTBeTCTByrOMIMM
IIPaBOOTHOLIEHUSM 110 aHAJIOTUH IPUMEHSIOTCS ITpaBuia 4yactu yerseproil [' K PO.
Jns mene MX NPUMEHEHUs TAaKHWE IOPUIMYECKUE JIMIA CYUTAIOTCS aBTOPAMH
MIPOU3BEICHUM.

PykoBoaCTBysiCb ~ NaHHBIMM  3aKOHOIIOJIOKEHUSMM, CyldaMm  CIIEAyeT
YUHTHIBATH: YKA3aHUE HA TO, YTO JUI LEJIEH IPUMEHEHHUS ITPABUJI YaCTH YE€TBEPTON
Kognekca ropuanyeckue JiMna CYMTAIOTCS aBTOPAaMH IPOU3BEACHUMN, HE O3HAYAET
IPU3HAHUS COOTBETCTBYIOIUX FOPUINYECKUX JIUL] aBTOPaMH, 00JIaJalolUMU BCEM
KOMIUIEKCOM HHTEJUIEKTYAJIbHBIX IIPaB HAa MPOU3BEICHHUE, KOTOPBIE MOTYT
OPUHAJIEKATh aBTOpaM — (QU3MYECKUM JIMLAM, — a HMMEHHO JHMYHBIMU
HEMMYIIIECTBEHHBIMU IIPaBaMHU.

BceneactBue 3Toro K I0OpUAMYECKUM JUIAM, IPUOOPETILIUM aBTOPCKUE MpaBa
no 03.08.1993, mnpumensirorcs mnosioxkeHuss vactu  4gerBepron ['K PO,
pPEryJIMPYIOIIHAE OCYILIECTBICHUE, IIPEKPAICHUE MCKIIOYUTEIBHOIO IIpaBa U
pacropsbkeHre WM. JIMuHble HEHMYIIECTBEHHBIE IIpaBa Ha COOTBETCTBYIOIIUE
IPOU3BENCHUS TPUHAAIEKAT (PUIUUECKUM JIULAM.

5. CornacHo cratbe 12 BBOAHOro 3akoHa MOJIOKEHUA MYHKTOB 1, 3 m 5
cratbu 32, crareii 33 m 34 3akoma CCCP or 31.05.1991 Ne 2213-1 «O6
n3zooperenusix B CCCPy, mynkTta 3 ctateu 21, mynkToB 1 u 3 ctarbu 22 u ctaThul 23
3akona CCCP ot 10.07.1991 Ne 2328-1 «O npoMbIIIIIEHHBIX 00pa3iax» o JbroTax
U MaTEepUaIbHOM CTHMYJMPOBAHMM TPUMEHSIOTCA Ha Tepputopuun Poccuiickoit
Qenepanuu 10 NPUHATHA 3aKOHOJATENbHBIX akToB Poccuiickon denepanuu o
Pa3BUTHHU U300PETATENHCTBA U XY 10KECTBEHHO-KOHCTPYKTOPCKOTO TBOPYECTBA.

[Ipy npuMeHeHMHM JaHHOW HOPMBI HEOOXOJAMMO  YUYUTHIBaTh, 4YTO
COOTBETCTBYIOIIME 3aKOHOIIOJOKEHNSA, A TAKKE NPUHATHIE ISl UX pean3alnn
WHbIE HOPMATHBHBIE IIPABOBBIE AaKThl MOJJIEKAT INPUMEHEHUID B 4YacTH, HE
npotuBopeyanien ['K PO.

Cratbs 34 3akona CCCP «O6 wuzoOperenusix B  CCCPy,
npeaycMaTpuBaroias BBIILJIATY peAnpUsITUEM-TTATEHTOO0IaAaTeIeM 17}
NPEANPUIATUEM-IINLIEH3UATOM  BO3HArpaXJE€HWs  JIMLAM,  COAEHCTBOBABIINM
CO3JaHUI0 M UCIOJb30BaHMI0 n300perenusd, ¢ 01.01.2008 npumeHsieTcs ¢ y4eToM
nyHkra 4 crareu 1370 Komekca TONBKO B 4acTH OO0S3aHHOCTH PabOTOmATEIIs
BBIIUIATUTH BO3HAIPaXKIEHUE WIIM KOMIIEHCAI[MI0 PAOOTHUKY — aBTOPY CIIYKEOHOTO
HU300peTeHMUS.

6. HUcxona u3 crarbu 14 BBoaHoro 3akoHa (UpMEHHbIE HAaUMEHOBAHMUS
IOPUINYECKUX JIUI], HE COOTBETCTBYMOIME TpaBuiam maparpada 1 rmaser 76 T'K
P®, nmognexar NpPUBEICHUIO B COOTBETCTBHE C ATUMM NPABUJIAMH IIPU TIEPBOM
nociie 01.01.2008 n3meHeHnn yupequTeNnbHbIX JOKYMEHTOB FOPUINYECKUX JIHIL.

Ecnu ¢gupmeHHoe HamMeHOBaHHE IOPUJIMYECKOrO JIMLa HE MPUBEICHO B
COOTBETCTBUE C TpeOoBaHUsAMU MyHKTOB 3 u 4 crathu 1473 'K PD B ykazaHHbIN
MOMEHT, TO COIJIACHO IYHKTY S O3TOM CTaTbU OpraH, OCYLIECTBIIAIOLIUN
rOCYAApCTBEHHYIO PETUCTPALMIO IOPUINYECKUX JIUL, BIPABE NPEIABIBUTH TAKOMY
IOPUMYECKOMY JIMI[y HMCK O TMOHYXJIEHUU K HU3MEHEHUIO (UPMEHHOIO
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HauMmeHoBaHus. [lomokeHus  ab3aima TpeThero MmyHkKTa 2 U MyHKTa 3 cTaThu 61
Kozekca B JaHHOM cilyyae He MPUMEHSIOTCA.

7. IlonmynktoM 13 crateu 17 BBoanoro 3akoHa I'K P® nomnosiHeH craTheit
152!, ycranaBIHBaroLIel 0XpaHy H300PaKEHHS IPAKIaHIHA.

[IpaBo Ha oOHapojOBaHME W JajbHEHIEe HCIOJIb30BaHUE H300paX)KEHUs
rpakJlaHUHA HE SIBJIAETCS MCKIIOYUTEIBbHBIM MPABOM B CMBICIIE MOJIOKEHUN YacTH
yetBepTod Konekca, cienoBaTenbHO, B Clydae HapyLIEHHs YKa3aHHOTO IIpaBa
MOTYT OBITH IPUMEHEHBI JIUIIIh CTIOCOOBI 3aIUTHI, yCTaHOBIICHHBIE cTaThed 12 ['K
P®.

Taxke HAICKUT MMETh B BHIY, YTO B CHIY CTaTbH 152" Konmekca He
TpeOyeTcs corjlacus TpakJaHWHAa Ha OOHapoJOBaHWE U  JaibHeilliee
MCIIOJIb30BaHUE U300pAKEHUS, €CIIU:

UCIIOJIb30BAaHUE H300paKEHUsI OCYIIECTBISACTCS B  TOCYAapCTBEHHBIX,
OOI1IECTBEHHBIX UJIU UHBIX MyOJUYHBIX HHTEPECAX;

WK U300pakeHNe TPaK/IaHUHA TIOJIyY€HO MPU ChEMKE, KOTOpasi MPOBOAUTCS
B MeECTaX, OTKPBITBIX JJIsI CBOOOJHOIO TIOCEIICHMS, WU Ha MyOJUYHBIX
MEpPONPUATHSIX (cobpanusix, Che3/1aX, KOH(pepeHnusx, KOHIIEpTaXx,
MPEJCTABICHUSX, CIOPTUBHBIX COPEBHOBAHUSIX U MOJOOHBIX MEPOINPHUATHAX), 3a
UCKIIIOUEHHUEM CITy4aeB, KOTJla TaKoe M300pakeHHUE SIBISIETCS OCHOBHBIM 0OBEKTOM
WCIIOJIb30BAHUS;

WJIM TPAKJIaHUH TTO3UPOBAJI 3a IUIaTy.

ITon cbemKol, NPOBOJAUMOM B MeCTax, OTKPBITHIX JJIsi CBOOOJIHOTO
MOCEIICHUS,, TTOHUMAETCs B TOM 4YHCJIE KHUHO- U (POTOCHEMKA, BHJICO3AIUCH,
OCYILECTBIIsIEMAst B XOJI€ MMPOBEICHUSI OTKPBITHIX CYJIEOHBIX 3aceIaHuM.

Kuno- u ¢otocreMka, BHI€03aMUCh OTKPHITOTO CYAEOHOTO 3acemaHus
JOJDKHBI  TMPOBOJIUTHCS B MOPSAJKE, NPEAYCMOTPEHHOM  MPOIECCyaTbHBIM
3aKOHOJATEILCTBOM (YacTh 5 crathul 241 YTOJOBHO-NPOIIECCYaATbHOIO KOJEKca
Poccuniickonn @enepannn, yacte 7 crarbu 10 I'paxkagaHCKoro mnpoueccyalbHOro
konekca Poccuiickoit ®enepamuu (nanee — [TIK P®), gacte 7 crateu 11
ApOutpaxkHoro npoiieccyainbHoro kojekca Poccuiickoit denepanuu (nanee — AIIK
P®)).

Cornacue Ha HCHOJB30BAaHME TAaKOM 3aMKMCHU OT YYACTHUKOB CYIEOHOTrO
3acefaHus He TpeOyeTcs.

8. CraTbheii 25 BBogHOTr0 3aK0HA BHECEHBI M3MeHeHUs B ctaThio 772 'K PD,
pEryJMPYIOLIYI0 TMpaBa CTOPOH Ha pe3yJbTaTbl HAYYHO-HUCCIIEIOBATENbCKHX,
OMBITHO-KOHCTPYKTOPCKUX U TEXHOJOTHUECKUX PaOOT.

B cuny nynkra 3 crateu 772 Kojekca npaBa UCIOJHUTENA U 3aKa3yMKa Ha
pe3yabTaThl paboT, KOTOPHIM MPEAOCTABIISACTCS MPaBOBasi OXpaHa KaK pe3yyibTaTaM
WHTEJUIEKTYaJIbHOW JIeSITEIbHOCTH, ompeAesitores no npaswiam pasnaena VI T'K
P®.

Ecnu B pamkax WCHOJHEHUSI JOroBOpa Ha BBHIIIOJHEHUE HAy4YHO-
HCCIIEIOBATENIbCKUX, OMBITHO-KOHCTPYKTOPCKUX U TEXHOJIOTHYECKUX PadOT co3aaH
MAaTEHTOCTIOCOOHBIN  pe3yabTaT HMHTEIUIEKTYaIbHOW JEATeNbHOCTH, CO3/IaHHE
KOTOPOTO HE OBLIO TPSIMO MPEIyCMOTPEHO JOTOBOPOM, IMPAaBO Ha TMOJTYYEHHUE
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NaTeHTa Ha W300peTeHHe, TMOJE3HYI0 MOJENb WIM MPOMBIIIEHHBINH o0pasell B
cuty nyHkta | crarem 1357, nmynkta 1 craren 1371 Kopekca mnpuHamiexur
NOAPANYUKY (MCHOJIHUTENI0), €CJIH JIOTOBOPOM MEXKAY HCIOJHHUTENIeM U
3aKa34YMKOM HE IPEAyCMOTPEHO HMHOE. B 4acTHOCTH, C y4eTOM M3JI0KEHHOIO, a
Takoke nojioxkeHut cratb 772 'K P® 3aka3unky MoKeT OBITh MEepeIaHo MpaBo Ha
IIOJIyYEHHE MaTEHTA.

[Topsimok KMCHOJIB30BaHMS TAKOrO pe3yJibTaTa 3aKa3uMKOM OINpENeIseTcss Ha
ocHoBaHuu ctathu 1371 Konekca.

OO01mme MoJI0KeHHUs

9. B cootrBeTcTBUU ¢ TOJOXKeHUSAMH 4YacTu 4deTBepTorl 'K PD TepmuHOM
CUHTEJUIEKTyalIbHasi COOCTBEHHOCTB» OXBAaTBIBAIOTCA TOJBKO CaMU pE3yJIbTaThl
WHTEJUIEKTYallbHOW  JIEATEIbHOCTM M NIPUPABHEHHBIE K HUM  CpEICTBa
WHIVBUTyaIN3alUN IOPUAUYECKUX JIMLI, TOBAPOB, padOT, YCIYT U NPEANPUITHI, HO
He mpaBa Ha HuUX (ctarhs 1225 Konekca). Ha pesynbTaThl MHTEIIEKTYyaTbHOM
NEATEIBHOCTM W TNPHUPABHEHHBIE K HUM CpPEACTBA  WHJMBUAyalu3aluu
IOPUMYECKUX JIUI, TOBApOB, pabOT, yCIyr W MNPEanpHUsSTUN (MHTEIUICKTYaJIbHYIO
coOcTBeHHOCTh) B cuiy cratbu 1226 'K P® npusHaroTCs MHTEIUIEKTyaJbHbIE
npaBa, KOTOpbIE€ BKJIIOYAIOT B ce0s HCKIIOYUTEIBHOE IIpaBoO, SBISIOLIEECS
MMYLIECTBEHHBIM IIPAaBOM, a B CIy4asX, NPeayCMOTpeHHbIX Komekcom, Taxxke
JMYHbIE HEMMYIIECTBEHHBIE MIPaBa U UHbIE IIpaBa. B CBs3U ¢ 3TUM cylaMm clieyeT
YUYUTBIBATh CIEAYIOLIEE.

9.1. Ilynkr 1 crateu 1225 'K P® comepX uUT HCUEPHBIBAIOIINI EPEUCHb
pPE3YyJBTATOB MHTEJUIEKTYAIbHON JEATEIBHOCTH M NPUPABHEHHBIX K HUM CPEJICTB
WHIUBUIyAIU3AIIMNA FIOPUANYECKUX JIHUI], TOBAPOB, pabOT, yCIyTr W TPEANPUSITHH,
KOTOPBIM TIPEAOCTABIACTCS MNPABOBas OXpaHa HAa OCHOBAaHMM M B TOPSAJKE,
MPEeAYyCMOTPEHHBIX 4acThio yeTBepTor [ 'K PO.

9.2. JInuHble HEMMYILIECTBEHHBIE U WHBIEC IIPaBa, yKa3aHHbIE B cTaThe 1226
I'K P®, oxpaHsAlOTCSI TOJIBKO B TOM Clydae, €CJIM COOTBETCTBYIOIIUMHU
MOJIOKEHUSIMU ~ 4yacTh  4deTBeprod Komekca 0  KOHKpPETHOM — pe3ylibTaTe
WHTEJUIEKTYallbHOW  JIEATEIbHOCTH  WJIM  NOPUPABHEHHBIX K  pe3yibTaTaM
WHTEJUIEKTYaJIbHOW JIESITEIbHOCTU CPEICTBAaX WHIWBUAYAIN3ALUN YCTAHOBJIEHA
OXpaHa CHeuaJIbHO MOMMEHOBAHHBIX JUYHBIX HEUMYIIIECTBEHHBIX U UHBIX MPAB.

10. ITpu paccMOTpeHHH BOIIPOCOB, CBSAI3aHHBIX C PABOM HA BO3HATPAXKICHHE
3a MCIOJIb30BAHUE PE3YJIbTaTa MHTEIIEKTYAJIbHOU JIEATENIbHOCTH (KpOMeE IMpaBa Ha
BO3HArpaXkJICHUE 3a UCIOJIb30BaHUE CITY>KEOHOTO MPOU3BEACHHUS), CyIaM HAJIEKUT
MUCXOOUTh U3 CIIENYIOIIETO.

10.1. IIo cmbicny monoxkeHud myHkta 5 cratbu 1229 'K P® mpaBo Ha
BO3HArpakJIeHUE BXOAUT B COCTAB HUCKIIIOUUTEIHHOTO MPaBa.

10.2. B ciyyasx, yCTaHOBJICHHBIX MOJIOKEHUSIMUA YacTh detBepTor ['K PO,
MPaBO Ha BO3HATPAXKICHUE COXPAHSETCA y aBTOpA, UCIOJHUTEIS, W3TOTOBUTEINS
dboHOrpaMMbI M TOTJla, KOT/Aa MCKIIOUUTENIbHOE MPAaBO €My HE MPHUHAIJIEKUT, a
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paBHO y oOnajnarensi UCKIIOYUTEIBHOTO MpaBa, €CIM  OHO  CYIIECTBEHHO
orpaHu4eHo (Harpumep, cratbu 1245, 1263, 1326 Koaekca).

10.3. Ha ciuydan, mnpeaycCMaTpuBaIONIMe HCIOIb30BAHUE PE3YIbTaTOB
UHTEIJICKTYyallbHOM  JesATeNbHOCTH 0Oe3 corjacusi mpaBooOiagarencii, HO C
COXpaHEHUEM 32 HHMH IIpaBa Ha BO3HATPAKICHUE, PACIHPOCTPAHSIETCS MPABUIIO
ab3ana nepBoro nyHkra 1 craten 1231 T'K P® o nelictBuu Ha TeppuTOpHUH
Pocculickon denepanuu HCKJIFOUUTEIIbHBIX Ipas, YCTaHOBJICHHBIX
MEXKIyHapOAHBIMU AoroBopamu Poccuiickon ®@enepannu u Kogekcom.

10.4. Cynam cnenyeT yuyuThiBaTh, YTO B CUIy IyHKTa 3 cratbu 1263 I'K PD
KOMIIO3UTOD, SABJISIOIIMICS aBTOPOM MY3BbIKQJIbBHOTO IIPOU3BEICHNS,
WCIIOJIb30BAHHOTO B ayJAMOBU3YAJIbHOM TNIPOM3BEICHUHU, COXPAHSET IMPaBO Ha
BO3HArpakJACHUE MPHU IMyOJMYHOM HCTIOJHEHUU JIMOO cOOOmeHnn B dpup win mo
Ka0elo 3TOro ayAuOBU3YalbHOIO Mpou3BelneHus. Takum o0pazoM, Jaxe eciu
WCKJIFOYMTEIBHOE TIPaBO Ha COOTBETCTBYIOIIEE MY3BIKAJIbHOE IPOU3BEACHUE B
LEJIOM IPUHAJIEKUT IPYroMy JIMIy, IPAaBO HA BO3HArpa)KACHUE COXPaHAETCS 3a
KOMIIO3UTOPOM.

10.5. B cuny nynkra 3 craren 1255 I'K P® mnpaBo cienoBaHus sIBIsE€TCS
CaMOCTOSITEJIbHBIM [IPABOM  aBTOPA, OTJIMYHBIM OT IPHUHALICKALIETO €My
VCKJIFOUUTEIIBHOTO ITPaBa Ha IIPOU3BE/ICHHUE.

IIpn paccMOTpeHMHM CIIOPOB, BO3HHMKAIOUIMX B CBSI3M C IPUMEHECHHEM
nonoxenut 'K P®d o mpaBe crnenoBanusi, HEOOXOAUMO HMETh B BHUIY: B
cooTBeTCTBUHM ¢ MyHKTOM 1 crareu 1293 Kopekca cymecTBo IpaBa cienoBaHUsA
COCTOUT B TOM, YTO aBTOP MMEET NPAaBO Ha IOJYYECHHE BO3HAIPAXKICHUS B BUJC
IIPOLEHTHBIX OTYHCICHUM OT LEHbl NEpPEenpoAaXu OpPUTMHAIA IPOU3BEIACHUS
U300pa3UTEIBbHOrO HMCKycCTBAa. B OT/IIMYME OT HUCKIIOYUTENBLHOTO IMpaBa IpaBo
CIIEIOBAaHUs HEOTUYXKIAEMO, XOTS MEPEXOMUT K HACIECIHHKAaM aBTOpa Ha CpPOK
JNEUCTBHSI MCKIIOYMTEIBHOTO IIpaBa Ha mnpousBeleHue. IIpaBoMm crienoBaHus
MOJIB3YIOTCSl TAKXKE aBTOPBI JIMTEPATYPHBIX W MY3BIKAJIbHBIX TMPOU3BEACHUI B
OTHOIIIEHUU MEPENpPOoaaKu aBTOPCKUX pyKomnuceil (aBrorpadoB) UX MPOU3BEICHUMN
(myHKT 2 ctatbu 1293 'K PO).

11. Cornacuo nynkty 1 crareu 1233 'K P® mnpaBoobGnanatens MoOKeT
pPacCHopsANTHCS NPUHALICKANM €My HCKIIOUUTEIBHBIM MPABOM HA PE3YIbTAT
MHTEJJIEKTYaJIbHOM 1eATEeIbHOCTH UM Ha CPECTBO MHAMBHUAYAIU3ALMH JIFOOBIM HE
IPOTUBOPEYAIINM 3aKOHY U CYILIECTBY TAKOTO MCKIIFOUUTEILHOTO MIPaBa ClIoCOOOM.

B ciiyyae BHECEHMS MCKIIFOUUTENIBHOIO MPaBa B KAYE€CTBE BKJIA/1a B yCTaBHBIN
(CKIa0YHBIN) KamuTaa MOMUMO YKa3aHHWs Ha 3TO B YUPEAUTEIbHOM JIOrOBOpE
HEOOXOMMO  3aK/IIOYEHHE  OTHENBHOrO  J0oroBopa 00  OTUYXKIACHHUH
WUCKJIIFOYMTEIBHOIO TMpaBa WM  JUUEH3MOHHOIO  JIOTOBOPA, OTBEYAIOLIETO
TpeOOBaHUSM, YCTaHOBJIEHHBbIM uyacThio uyeTBepro [K POD. B cayuasx,
MIPENYCMOTPEHHBIX MTyHKTOM 2 ctatbu 1232 Konekca, Takod OTIAEIbHBINA JTOTOBOP
IIOJUIEKUT TOCYAAPCTBEHHOU PETUCTPALUU.

12. Crateamu 336, 1233 TK P® pomyckaercs pacropsiKEHHE
VCKIIFOUUTEJIbHBIM IPAaBOM Ha PE3yJIbTaT MHTEIUIEKTYAIbHOU AEATEIBbHOCTH WU HA
CPEACTBO MHINBUIAYAIN3ALNH IIyTEM 3aJI0TA.



8

CynaMm cnenyer yduTbhiBaTh, YTO MPH 3aJI0T€ HCKIIOUHUTEIBHOTO IpaBa
NnoJyieKaT MNpUMEHeHUto mnojoxkeHus crtated 334 — 358 T'K P® u 3akona
Poccuiickoii ®enepammu ot 29.05.1992 No 2872-1 «O 3amore» (B 4YacTu, HE
mpoTUBOpeyariel  ykazaHHeIM  cTaThsiM |K  P®) ¢ ocobeHHOCTSIMU,
MIPENyCMOTPEHHBIMU YacThi0 ueTBepTOi Konekca.

Takne ocobeHHOcTH ycTaHoBNeHbl cratbeil 1232 I'K P®, omnpepenstonieit
ClIy4yau, KOTJa 3aJIOr MCKJIOUHUTEIBHOTO IMpPaBa HA PE3YIbTAaT HHTEIUICKTYAIbHOM
JEATEIbHOCTH WM HAa CPEACTBO MHIAMBHUIYAIM3ALUWU MOJJIECKUT FOCYIapCTBEHHON
perucTpanuu, a Takxe myHkToM S ctatbu 1233 Kogekca, B Cuily KOTOPOTO B cllydae
3aKJIIOYEHHUS JOTOBOpa O 3aJ0re HCKIIOYUTENIBHOIO IIpaBa Ha PpPe3yJbTaT
WHTEJUIEKTYallbHOW  JIEATEIBHOCTM WJIM HAa CPEICTBO  WHAMBUIyaIU3alNU
3QJIOrO/IaTeNb BIIPABE B TEUECHHUE CPOKA JEMCTBHS ATOTO JOIOBOPA MCIOJIb30BATh
TaKkoll pe3ynbTaT WHTEIUIEKTYaJbHOM JEATEIIbBHOCTH WJIM TaKO€ CPEACTBO
WHJUBUAYAIM3AUN U PACHOPSKATHCS MCKIIOUUTENIBHBIM IPAaBOM Ha TaKoil
pe3yibTaT WM Ha TaKoe CpeJACTBO 0e3 corjlacus 3ajJorojepskareis, eciu
JIOTOBOPOM HE MPENYCMOTPEHO NHOE.

Takke HaMJIKUT MMETh B BHJY, YTO HE MOTYT BBICTYNIaTh B KayeCTBE
IpeaMeTa 3aj0ra JUYHbIE HEMMYIIECTBEHHbIE MpaBa. MmyllecTBeHHbIE MpaBa Ha
pe3yJbTaThl UHTEIJICKTYAJIbHOW NIESITEbHOCTH U NMPUPABHEHHBIE K HUM CpENICTBA
WHJIUBUyAJIM3alMM MOTYT BBICTYIIaTh B Ka4eCTBE MpeJAMETa 3ajora Mpu yCIOBUH,
YTO JIOMYCTUMO HX OTYYXKJEHHE OT mpaBooOnanarens. Tak, He MOTYT OBITh
IpEeAMETOM 3ajora MpaBO CJIEAOBaHUS HA NPOU3BEICHUA H300pPa3UTEIBHOIO
HCKYCCTBa, aBTOPCKHE DPYKOMHUCH (aBTOTpadbl) JUTEPATYPHBIX U MY3bIKAJIbHBIX
NPOU3BEICHNUN, MCKIIOUUTEIbHOE TMpaBO Ha (QUPMEHHOE HAMMEHOBAHHUE,
MCKJIFOYUTEIBHOE MTPABO HA HAMMEHOBAHUE MECTa MPOUCXOKICHUS TOBAPOB.

[IpeameT moroBopa o 3aj10re UCKIOUYUTEIBHOTO npasa (cratbu 336, 339 'K
P®) onpenensercs NpUMEHHUTENbHO K MyHKTY 6 cratbu 1235 Komekca mnyrtem
yKa3aHUsi Ha pe3yJbTaT MHTEIUIEKTYalbHOW JAESITENbHOCTH WJIM Ha CPEACTBO
WHJIUBUAYAIN3alUN, TPABO MCIIOIb30BaHUSA KOTOPBIX NEpeaeTcs B 3alior, CO
CCBUIKOM B COOTBETCTBYIOIIUX CJIydasiX Ha HOMEp M JaTy BbIJa4u JOKYMEHTA,
YAOCTOBEPSIOIIETO HCKIIOYUTENIPHOE MpPaBO Ha TAaKOW pe3yJbTaT WIM Ha Takoe
CpencTBO (ATEHT, CBUAETENBCTBO).

Taxxe B 10OroBope O 3aj0ore JIOJDKHO OBbITh ONpPENEICHO: 3aJI0KEHO JIU
UCKIIIOUUTENILHOE MPaBO Ha PE3yJbTaT MUHTEIUIEKTYalbHOW AESITENbHOCTH WM Ha
CPEICTBO WHAMBUAYaTU3ANH B TMOJHOM OObeMe (MPUMEHHUTEIBHO K MYHKTYy 1
cratbu 1234 'K P®) uiu npaBo HUCMOJIB30BAHUS TAKOTO PE3yJbTaTa WA TaKOro
CpPEeACTBa B MPEYCMOTPEHHBIX TOTOBOPOM Mpenesax (MIPUMEHUTENbHO K MYyHKTY 1
ctatbu 1235 I'K P®). B mnociegneM ciydae JIOroBOp O 3ajiore JOJDKEH
peaycMaTpuBaTh W OOCTOSTEILCTBA, MPUBEACHHBIE B MOANMYHKTE 2 TyHKTa 6
ctatbd 1235 u ctatee 1236 Konekca.

OOpamieHre  B3BICKAHWSA HA  3aJ0KEHHOE  HCKJIIOYUTEIHHOE  IPaBO
OCYIIIECTBIISIETCS B TTOPAJIKE, YCTAaHOBIEHHOM cTathe 349 'K PO.

OOpaiieHre B3BICKAHUS HA 3aJI0KEHHOE MCKIIOUUTEIFHOE MPaBO BO3MOMXKHO
no npasuiam nyHkTa 2 ctateu 349 'K PO kak B cyieOHOM, Tak U BO BHECYIEOHOM
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MOPSAKE HAa OCHOBAaHWHM NHMCBMEHHOI'O COTJIAICHUS 3aJ0roAaTeNs U
3aJI0TOJEPKATEIIA.

13. Ilpu npumenenun crarerd 1234 u 1235 T'K PD cymam Hagiexur
UCXOJIUTh U3 CIETYIOMIETO.

13.1. B cuny nysakra 1 crareu 1234 'K P® mo nmoroBopy 00 oT4yXJICHUU
WCKIIFOUATENILHOTO TIpaBa IMEPENAETCS HCKIIYUTEIBHOE MpaBO Ha PE3ysbTar
WHTEJUIEKTYaJIbHOW JEATEIbHOCTH WIIM HAa CPEJICTBO MHAWBUIYATU3ALNU B TIOJIHOM
o0BeMme.

JIoroBop, MpenyCMATPUBAIOIIMI  OTYYKJICHHE IpaBa HCMOJb30BAaHHS
pe3ysbTaTa MHTEIUIEKTYAIbHOU NIEATEIbHOCTH WJIM CPEACTBA MHAWBUIYAIN3AlUH,
HO B TO >X€ BpeMs BBOJSIIMN OrpaHMYCHUS MO CIOco0aM MCIOJIb30BAHUSA
COOTBETCTBYIOILIETO pE3yJibTaTa WM CPEACTBA JHOO YCTaHABIMBAIOIIUNA CpPOK
JIEUCTBUSI ATOTO JOTOBOPA, ¢ yueToM mosioxkeHul cratbu 431 Kogexca MOXKeT OBIThH
KBAIM(UUMPOBAH CYJOM KakK JHIEH3UOHHBIA J0roBop. llpu oTcyTcTBUM Takoii
BO3MOKHOCTH JIOTOBOP TMOJICKUT NMPU3HAHUIO HEAEUCTBUTENBHBIM (cTaThs 168 ['K
PD).

13.2. JloroBop 00 OTYYXIEHUM HCKIIOYUTEIHHOTO TIpaBa 3aKIHOYAEeTCs
TOJIBKO B TNHUCBbMEHHOW (opme. JIMIIEH3MOHHBIM JIOrOBOp 3aKIIOYAETCS B
nucbMeHHor Qopme, eciim 'K P® nHe mnpeaycmorpeno wunoe. Ilpu sTom
HECOOJII0IEHNE MUCbMEHHOW (DOPMBI JOTOBOpa COINIACHO MYHKTY 2 cTaTbu 162,
nyHkty 2 cratem 1234, nynkry 2 crarem 1235 Kogekca Bieder
HEJIEHCTBUTEIBLHOCTh TAKOTO JOTOBOPA.

B cnyuasx, onpeneneHusix myHkToMm 2 ctatbu 1232 'K PO, noroBopst 00
OTUYXJEHUU HUCKJIIOYUTEILHOIO TpaBa M JIMIEH3UOHHBIC JIOTOBOPHI TMOJJICKAT
rocynapcTBeHHol peructpauuu. Ilpu sTOoM HecoOmtofeHue TpeOOBaHUS O
rOCyJapCTBEHHOM PETUCTPALIMKU COTJIACHO MYHKTY 2 ctaThu 1234, myHKTy 2 cTaTbu
1235 TK P® BiedeT HeACHCTBUTENBHOCTh JM0oroBopa. OaHAaKO B CHIy IyHKTa 3
cratbu 165 Kopekca B ciydae, €Ciu Takoil JOTOBOP COBEPIIEH B HAJICKAIIEH
dbopme, HO OJHA W3 CTOPOH YKJIOHSETCS OT €ro PErucTpaluu, Cyj BIIpaBe IO
TpeOOBAHUIO JPYroil CTOPOHBI BBIHECTH PEIICEHHE O PEruCTPaldd JIaHHOTO
JIOTOBOPA, KOTOPOE SIBJISIETCS. OCHOBAHUEM JIJIS1 TOCYJJAPCTBEHHON PETUCTPAIUU.

13.3. Cornacno nyskrty 4 crateu 1234 I'K PO ucknrountenbsHoe mpaBo HA
pe3yabTaT MHTEIUIEKTYaJbHOM AESATEIbHOCTH WM CPEICTBO WHAMBUIyaTU3aALNU
MEepexXoAUT OT MpaBoOoOJIaaTeNis K MPUOOpeTaTenato Mo olleMy MpaBuily, €clu
COTJIALIEHHEM CTOPOH HE IMPEAyCMOTPEHO HHOE, B MOMEHT 3aKJIOUCHUS HE
MOJJIEXKAIIETO PErUCTPallii JOTOBOPa 00 OTUYKICHUHN UCKIIOYUTEIHHOTO MpaBa.

Ecmu ke Takol AOTOBOp MOIJIEKUT TOCYIAPCTBEHHOM PETUCTPalUH, TO
MOMEHT TMepexo/Ja HWCKIIOUYUTEIbHOTO TIpaBa OIpeAessieTcss B CHIIy 3aKoHa
UMIIEPATUBHO — MOMEHTOM TOCYAapCTBEHHOM pErucTpalur 3TOro JOroBOpa.
VYcnoBue nojiexaiiero rocyJapcTBEHHON perucTpaii Joropopa 00 oTuyKIeHUH
UCKJIIIOYUTEIBHOTO  MpaBa, YCTAHABIMBAIONIEE MHOM  MOMEHT Iepexoja
HCKJIIOUUTENBHOTO MPaBa, ¢ yueToM nojioxenui crateu 168 'K PO HUUTOXHO.

13.4. Ilynktom 5 crateu 1234 T'K P® onpenenen cnenuanbHbIi criocod
3alllMThl TpaB MPEXKHEro IMpaBooOJagaTeNs NpU CYUIECTBEHHOM HapyIIEHUH
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npuoOpeTaTenem 00SI3aHHOCTH  BBIIIATUTD paBooOIaAaTeINto B
YCTAaHOBJICHHBIA JIOTOBOPOM 00 OTYYXKJIEHWH WCKIIOUHUTEIBHOTO TMpaBa CPOK
BO3HArpaXkJeHUEe 3a MPUOOpPETEeHUE MCKIIOYUTEIBHOTO TIpaBa Ha pPe3yJbTar
WHTEJJIEKTYaJIbHOU JIESITEIbHOCTH WUJIM HAa CPEICTBO MHIUBUAYATU3AIUN (TIOITYHKT
1 mynkra 2 cratbu 450 Kojmekca) B ciiydae, €CiIu UCKITIOUUTEIBHOE MPaBO MEPeIo
K ero mpuoOpeTaTeNio: IpeKHUI MpaBoo0IIagaTe s BIpaBe TpeOOBaTh B CyAcOHOM
NopsiIKE TepeBoJa Ha cedsi mpaB MpuoOperaress HCKIIOUUTENBHOTO IpaBa U
BO3MEILICHHS YOBITKOB.

[Ipu paccMOTpeHHH CHOpPOB MO HMCKaM IMPEXKHEro mpaBooOiamarens cyaam
HAJUIC)KUT YUYUTBIBaTh: MYHKT 5 crarb 1234 'K P® He nckiroyaeT BO3MOXKHOCTH
MPUMEHEHHUS MPENKHUM MpaBooOIagaTesieM UHBIX CIOCOO0B 3amuThl (cTarhs 12
Konekca).

13.5. CornacHo aGzaiy nepBomy nyHkrta 4 crtateu 1235 T'K P® cpok, Ha
KOTOPBIM 3aKJIIOYaeTCs JIMIEH3MOHHBIA JIOTOBOP, HE MOXKET MPEBBIINIATh CPOK
JNEUCTBUS  UCKIIOYUTEIBHOIO  IpaBa Ha  pe3yJdbTal  UHTEIUIEKTYaJbHOU
JEATEeIIbHOCTH WM Ha CPEACTBO MHIUBUAYAIHU3AIIAN.

BBumy »TOoro noroBop, coaepXkaluid yCIOBHE O CPOKE €ro JAeiCTBHS,
NPEBBIIAIONIEM  CPOK  JICHCTBHS ~ MCKIIOYUTEIBHOTO  TpaBa,  CUYUTAETCS
3aKJIFOUCHHBIM Ha CPOK, PaBHBIN CPOKY AEHCTBUS UCKIKOYUTEIBHOTO IIPaBa.

13.6. Hcxons mn3 myHkra 5 crateu 1235 'K PO nuiieH3MOHHBIN JOTOBOP
MPEAIONAaraeTcsi BO3ME3AHbIM, €CJIU CAMUM JOTOBOPOM IPSIMO HE MPETYCMOTPEHO
HHOE.

CrnenoBarenbHO, €CIU JULEH3UOHHBIM JOTOBOPOM MPSIMO HE MPEAYCMOTPEHA
ero 0e3BO3ME3IHOCTh, HO MPHU 3TOM B HEM HE COIJIACOBAHO YCIOBHE O pa3Mepe
BO3HArpaXICHUSI WA O MOPSAJIKE €ro ONPEIeSIeHHs], COOTBETCTBYIOIIUI JOTOBOP B
cuily a03ana BToporo nmyHkTa 5 crateu 1235 Konekca cuntaercss He3akJII0UeHHBIM.

13.7. Tlo cmbicny myHKTa 5 ctaThu 1235 B €ro B3aMMOCBSI3M C MyHKTOM 4
cratbu 1237 I'K P®D Bo3HarpaxxjaeHue 1mno BO3ME3THOMY JUIEH3MOHHOMY J10TOBOPY
yIUlauMBaeTcsli  3a  OPEJOCTaBICHHE  IpaBa  KCIOJIB30BAHUS  pe3ysbTaTa
WHTEJJIEKTYaJIbHOU JIEITEIbHOCTH WM CPEACTBA UHANBUTyaTU3aINH.

B cBs3u ¢ 3TUM NMIleH3UWapy HE MOXET OBITh OTKa3aHO B TPEOOBAHUHU O
B3bICKAHUU BO3HATPAXKJCHHUS MO MOTHUBY HEHUCHOJIb30BAHUS JIMIICH3UATOM
COOTBETCTBYIOIIETO pe3yJibTaTa WIM CpeAcTBa. B ciywyae, Korja CTOpPOHBI
JULEH3UOHHOIO JIOTOBOpa COTJIacOBAJIM pa3Mep BO3HArpaxkJIeHUs B (¢opme
MPOIEHTHBIX OTUYHUCICHUN OT noxojaa (Belpyuku) (myHKT 4 cratbu 1286 T'K PD), a
COOTBETCTBYIOILIEE HCIIOIb30BAHUE MPOU3BEICHUSI HE OCYILECTBISIOCh, CyMMa
BO3HArpXKICHUSI OMNPEAENSIETCd HUCXOAS W3 IEHbI, KOTOpash MNpPH CPaBHUMBIX
00CTOSITEILCTBAX  OOBIYHO  B3MMAeTCs 3a  IMPABOMEPHOE  HCIOJIb30BaHUE
MPOU3BEACHUS.

13.8. 'K P® ne mpeaycmaTpuBaeT HEOOXOAUMOCTH IOJYUYCHHUSI COTJIACHS
nuieH3nara (Ipyu HaJIM4YUU 3aKIIOYEHHBIX paHEE JIMIEH3HMOHHBIX JOTOBOPOB) Ha
3aKJTIIOUCHHE JOTOBOpPA 00 OTUYKJIESHUM UCKIIOUUTENBHOTO MpaBa. [Ipu aTom B cuity
nyHkta 7 ctateu 1235 Konekca nmepexoa UCKIIOYUTENIBHOTO MpaBa Ha pe3yJibTaT
WHTEJJIEKTYaJIbHOU JIEATEIbHOCTH WJIM Ha CPEACTBO MHIWBUAYAIHU3ALMU K HOBOMY
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paBooOIaAaTeINIO HE ABJISIETCA OCHOBAHUEM Uil HU3MEHEHUS WU
pPaCTOPKEHUs JIMUEH3MOHHOIO JOTOBOpa, 3aKIIOYEHHOIO IPEAUIECTBYIOIIUM
npaBooOIagaTeNIeM.

14. Ilpu npumenenuun nyHkta 1 crareu 1236 'K P® cynmam cuenyer
YUUTBIBATh, YTO MO OOIIEMY MPaBUIY JUIEH3UOHHBIA JOTOBOp (HE3aBHUCHUMO OT
BHJIa TAKOTO JJOTOBOPA) MPEANOIAraeT COXpaHEHUE 3a JULUEH3UapOM IpaBa caMoOMy
MCIIOJIb30BaTh COOTBETCTBYIOIINN PE3yJIbTAT UHTEIUIEKTYaIbHOM NEATEIIbHOCTH WU
CPEICTBO WHAMBUAyaIH3aluu. Bmecte ¢ TeM J0roBOopoM 00 HCKIIOYUTEIHHOM
JUIEH3UH MOXET OBITh CHEUANIbHO MPEIyCMOTPEHO, YTO TaKOEe TMpPaBoO 3a
JMLIEH3UAapOM HE COXPaHSAETCS.

15. ITynktom 3 crareu 1237 I'K PO onpeneneHo: uCnoib30BaHUE pe3yibTaTa
MHTEJUIEKTYaJIbHON JEATEIbHOCTH WM CPEICTBA MHAMBUIyAIU3aLUU CIIOCOOOM, HE
IPEyCMOTPEHHBIM JUIIEH3UOHHBIM JOTOBOPOM, JTMOO MO MPEKpaIIeHUH JIEHCTBUS
TaKOro JOTOBOpa, JUOO MHBIM 00pa3oM 3a MpejenamMu IpaB, MPeIoCTaBICHHBIX
JULEH3UaTy IO  JIOrOBOpPY, BJIEYET  OTBETCTBEHHOCTb 34  HapylICHUE
VCKJIFOYMTEIBHOIO MpaBa HA PE3yJbTaT MHTEIUIEKTYaJIbHOM NESATEIbHOCTH WU Ha
CPEICTBO MHINBUAYAIN3alllH, YCTAHOBJICHHYIO KojekcoM, IpyruMH 3aKOHaAMU WU
JIOTOBOPOM.

Ecnu ykazaHHOE HapylI€HUME MCKIIOYHATEIBHOIO IIpaBa Ha PpE3yJIbTar
WHTEIJUIEKTYAJIbHOW JAEATEIbHOCTA WIM CPEACTBO UHAMBHUAYAIN3ALUHU JINLIEH3UATOM
JIOTyCKaeTcsi (OCYLIECTBIISIETCSI KCIIOJIb30BAHME COOTBETCTBYIOIIETO peE3yJibTaTa
WM CPEICTBA 3a Mpe/ieJlaMy MpaB, MPEAOCTABICHHBIX JTULEH3UATy MO JOTOBOPY) U
3a TaKO€ HAPYLIEHUE JINLICH3UOHHBIM JOTOBOPOM IIPELyCMOTPEHA OTBETCTBEHHOCTh
B JIONIOJJHEHWE K YCTaHOBIEHHOM 4acThto uerBeproir [K P®, T0 31O
OOCTOSITENNLCTBO ~MOMJICKUT YYEeTy TMpU ONPEIACICHUH pa3Mepa JEeHEKHOU
KOMIIEHCAIINH B Cily4ae ee B3bIcKaHus (MMyHKT 3 ctaThu 1252 Kopekca).

[IpumeHeHre  HaHHOW  TPaXAAHCKO-TIPABOBOM  OTBETCTBEHHOCTH  HE
WCKJIFOYAET BO3MOXXHOCTH IPUMEHEHUS MEP aAMUHHUCTPATUBHO-TIPABOBOM WU
YTOJIOBHOM OTBETCTBEHHOCTH 34 9TU HAPYILIECHUS.

16. Cornacuno nyHkry 4 crateu 1237 'K PO npu HapymeHnn JTULIEeH3UATOM
00513aHHOCTH YIUIaTUTh JUIEH3UAPY B YCTAHOBJICHHBIN JUIIEH3MOHHBIM JIOTOBOPOM
CPOK BO3HATpa)KACHHUE 3a IPENOCTABICHHE ITPaBa MCIIOJIb30BAaHUS ITPOU3BEINCHUS
HAyKH, JUTEpaTypbl WM HMCKYCCTBa JIMOO OOBEKTOB CMEXHBIX MpaB JHIEH3UAP
MOXET B OJHOCTOPOHHEM IOPSAKE OTKAa3aThCA OT JIMLEH3MOHHOTO JOTOBOpa H
noTpedoBaTh BO3MEUICHUS YOBITKOB, NPUYMHEHHBIX PACTOPKEHUEM TaKOIro
noropopa. Ilpy »3TOM yka3aHHOe TmpaBO Ha OJAHOCTOPOHHHMM OTKa3 OT
JMLEH3UOHHOI0 JI0r0OBOpa M HAa BO3MEILIECHHME INPUYUHEHHBIX €r0 PaCTOPKEHHUEM
yOBITKOB HE 3aBUCUT OT MPOJOJIKUTEIBHOCTH TOMYIIEHHON MTPOCPOYKH.

Cynam crienyer UMeTh B BUJy, UTO TaKOW OJHOCTOPOHHHUM OTKa3 JIMLIEH3Hapa
OT JIMLEH3UOHHOI'O JOrOBOpa C y4€TOM MoJiokeHul nmyHkTa 3 cratbu 450 ['K PO
CUMTAETCA COCTOSABIIMMCA C MOMEHTA IIOJy4YEHHUS JIMUEH3UATOM YBEIOMIIEHUS O
HEM.

17. B coorBerctBumu ¢ nyHkroM 1 craten 1238 I'K P® npu nucbMeHHOM
COTJIACHM JIMIEH3Mapa JMULEH3UAaT MOXKET MO JOrOBOPY MNPENOCTABUTH IPABO
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MCIIOJIb30BaHUs pe3yJibTaTa HHTEIUICKTYAJIbHOW JIESITENBbHOCTH WU
CpelICTBa MHAUBUAYATU3AINH APYTOMY JIUITY (CYOJUIICH3NOHHBIN TOTOBOP).

Takoe coriacue MoOXeT ObITH JAaHO KaKk B CaMOM JIMLIEH3MOHHOM JIOTOBOpE
0e3 ykazaHusi KOHKPETHBIX CYOJIMIICH3UATOB, TaK W OTACIbHO — Ha 3aKIIOUCHUE
KOHKPETHOTO0 CYOJMIIEH3MOHHOrO joroBopa. Ilpu »ToM nuileH3uap Brpase
OTPaHUYUTh CBOE COIVIACHE BO3MOXXHOCTBIO 3aKJIIOUECHHS CYOJIMIIEH3UOHHBIX
JIOTOBOPOB O TMPEAOCTABICHUH TOJBKO OTJEIbHBIX CIOCOOOB HCIOIb30BAHUS
pe3yNbTaTa HHTEIUIEKTYAIbHOU E€ATEIbHOCTH WIHM CPEICTBA MHINBHUIYATU3aLNN U3
YHCIa T€X, KOTOpbIe ObUIN MPEIOCTABICHBI JIMIIEH3UATY.

18. B cuny crateu 1239 I'K P® B cnywasx, npexycMoTpeHHbIX Kogekcowm,
Cyll MOXET MO TpeOOBAHHIO 3aMHTEPECOBAHHOTO JIMIA TPHUHATH PEIICHHE O
IPEAOCTABIEHUH 3TOMY JMI[y Ha YKa3aHHBIX B PEUIEHUU CyJa YCJIOBHAX IpaBa
WCIIOJIb30BaHUs PE3yJIbTaTa HHTEIUICKTYAIbHON AEATEIbHOCTH, NCKIIOUUTEIBHOE
MPaBO Ha KOTOPBIN MPUHAMJICIKUT JPYroMy JIUILY (IPUHYIUTEIbHAS JIUIICH3HUA).

Takue ciyuyau onpezneneHsl B ctaTtbax 1362 u 1423 Kopekca.

COOTBETCTBYIOIINM CIIOP PAacCMaTpUBAETCA CYAOM NPUMEHHTENBHO K
MOJIOKEHUSIM IMyHKTa | ctateu 445 u crathu 446 'K PO.

[Ipyu »sTOM, nUpUHUMAs pelIEHHEe O MNPEJOCTaBICHUU JIUIy IpaBa
WCIIOJIb30BaHUs pe3yJibTaTa WHTEIUIEKTYaJbHOW JEATEIBHOCTH, CYI IOJDKEH B
PE30JIOTUBHONM YacTH PEIICHHs] YKa3aThb YCJIOBUSA JIMUEH3MOHHOTO JIOroBOpa O
MPEIOCTABICHUH TPOCTON (HEUCKIIOYUTENbHOM) JuieH3uu. C y4eToM 3TOro
IpeArnojaraéMble YCJIOBHS MPEIOCTABICHUS TaKOW JUUEH3UH JOJKHBI OBITh
MpUBEJEHBI B HUCKOBOM TpeboBaHuu (MyHKT 1 cratbu 1362 u myHkT 1 cratbu 1423
Konexca). Cyn e, yCTaHOBHB MPaBo TpeOOBATh MPEAOCTABICHUS TPUHYAUTEIHHOMN
JUIIEH3UH, PAacCMaTpUBAET HMMEIOIIMECS PAa3HOrJacus CTOPOH MO OTAEIbHBIM
YCJIOBUSIM 3TOU JIUIICH3UH.

OTHOIICHHUST TIO TPUHYIUTEIHHON JHIICH3UH MOTYT OBITh MPEKpaIEHBI
MPUMEHUTENBHO K mojiokeHusM ctatbu 450 'K P® (B ToM umcie B cyaeOHOM
MOpSIIKE TIO MCKY MaTeHTOOOJaaareNis Ha OCHOBAHMM al3ara TPeThero MyHkTa |
ctatbu 1362, nmynkta 4 crateu 1423 I'K P®). OpHocTOpoHHMI OTKa3 oOT
MPUHYAUTEIbHON JTULEH3UN HEJIOMYCTUM.

19. Cratps 1240 I'K P® ycranaBiamBaeT nopsAa0K UCIIOIb30BaHUs pe3yJibTaTa
WHTEIJICKTYaJIbHOW  JICITCIBHOCTH B COCTaBe CIOXHOTO 00Bekta. Cymam
HEO00XOAMMO PYKOBOACTBOBATHCA CIAEAYIOIIHUM.

19.1. Tlom nmmom, OpPraHU30BAaBIIMM CO3JIaHHE CJO0XXKHOTO OOBEKTa,
MOHUMAETCS JIMII0, OTBETCTBEHHOE 32 OpPraHU3alMI0 MPOoLEecca CO3JaHusl TaKoro
00BEKTa, B YaCTHOCTH JIMIIO, B3sIBIIIEE HA CE0S MHUIIMATUBY U OTBETCTBEHHOCTH 3a
CO3/IaHHE COOTBETCTBYIOIIETO 00bEKTa (ITPOAOCED U T.IL.).

19.2. Ilpumensist a63ain Tpetuil myHkra 1 u myHKT 2 crathu 1240 'K PO,
CJIElyeT YYWUTHIBATH: MYHKT 2, ONPEACNAIONIMM, YTO YCJIOBHS JHUIEH3MOHHOIO
JIOTOBOpA, OTPAHUYMBAIONIME WCIOJB30BAHUE pe3ysibTaTa HWHTEIUIEKTYaJIbHOU
JIESATEIbHOCTH B COCTaBE CIIOKHOTO 00BbEKTa, HEJIEUCTBUTENbHBI, MPEyCMaTPUBAET
3ampeT Ha OTPAaHUYECHHE JUIEH3MOHHBIM JOTOBOPOM CIOCOOOB HCIOJIb30BAHUS
Takoro pesyybrara. A63ai ke Tperuid myHkra 1 cratbu 1240 Konmekca nomyckaet
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BO3MO>KHOCTh OIPENEJIEHUS B IOTOBOPE HMHOTO CpOKa W HMHOM TEPPUTOPUHU
JNEUCTBUS UCKIIOYUTEIBHOIO TpaBa Ha YKa3aHHBIA  pe3yJbTarT, HEXEIu
YCTaHOBJICHBI 3AKOHOM.

19.3. Oco0eHHOCTH MPABOBOTO PEKHUMA CIOKHBIX OOBEKTOB OMPEICICHBI, B
YaCTHOCTH, cTaThsiMu 1263, 1269, nynkrom 2 ctatbu 1289, rnaBoii 77 'K P®.

20. B cuny crateu 1241 'K P® npu oOpaieHnn B3bICKaHUS HA UMYIIECTBO
npaBooOyagaTeNss HWCKIIOYUTENIbHOE TPaBO Ha pe3yJbTaT HWHTEIUIEKTYalbHOM
NEATEIbHOCTH WM CPEICTBO HWHAMBUIyaAIW3alMd, HAa KOTOPOE MOXET OBITh
oOpaInieHo B3bICKaHUE B MpeaycMOoTpeHHbIX KojekcoM ciyuasix, K Apyromy JHUILy
NEPEXOIUT 0€3 3aKITIYEHUS JOrOBOpA.

Cornacuo vactu 3 cratbu 87 ®denepanbHoro 3akoHa ot 02.10.2007 Ne 229-
@3 «O0 HUCTOTHUTETHPHOM TPOU3BOACTBE» (manee — 3aKOH 00 HCIOTHUTEIHHOM
MIPOM3BOJICTBE) pealu3alusi HMYIIECTBEHHBIX IIpaB OCYIIECTBISETCS IyTEM
MPOBEICHUS OTKPBITHIX TOPTOB B (hOpME ayKIIMOHA.

Ucxons u3 nynkra 5 crateu 448 'K P® nmio, BeIMrpaBllee TOprd, U
OpraHu3aTop TOPIOB IOJINHUCHIBAIOT B JIEHb MPOBEJACHUSA AyKLUHOHA MPOTOKOI O
pesyinprarax  ToproB. Eciam  mepexold  HCKIIOYMTENIBHOTO — MpaBa  Ha
COOTBETCTBYIOIIMMA pPE3yJIbTaT HHTEIUIEKTYalbHOW AESATENBbHOCTH WM CPEICTBO
WHJUBUIyaIn3auu 0e3 J0roBopa ¢ ydeTroMm mojiokeHuil crarbu 1232 Kopekca
MO/JIEKUT TOCYAAPCTBEHHOM PErucTpallii, OCHOBAHHUEM JIJISl TAaKOM perucTpauuu
CIIY’KUT YKa3aHHBI MPOTOKOJI O pe3yJibTaTaXx TOPIrOB.

Yacteto 14 cratebum 87 3akoHa 00 MCHOIHUTEILHOM MPOU3BOJACTBE
MPEAYCMOTPEHO, YTO Iepeaya HEepealn30BAaHHOTO MMYIIECTBA JTOJHKHUKA
B3bICKaTENI0 0(OPMIISIETCSI aKTOM NpUeMa-nepesadyu. B 3ToM ciydyae OCHOBaHHEM
JUIS1 TOCYJJApPCTBEHHOM PETUCTpallMU ABJISIETCA YKa3aHHbBIN aKT.

21.  OpraHuszanusi,  OCYUIECTBIAIOLIAS  KOJUIEKTUBHOE  YNPABJIEHUE
aBTOPCKUMU U CMEKHBIMU IIpaBaMH, BIIPABE HA OCHOBAHUU IyHKTa 5 cratbu 1242
['K P® npenbsaBnsith TpeOOBaHUSA B CyA€ OT UMEHHU IpaBooOiajaTesne Wiu ot
CBOEr0 UMEHH JIJIs1 3allIUTHI MPAB, YIIPABICHUE KOTOPHIMU OHA OCYILIECTBIISIET.

IIo cmbicmy nynkra 1 cratem 1242 'K P® yka3aHHble OpraHu3anuu
JIEUCTBYIOT B MHTEpECcax MpaBooOIaaaTeneu.

[Ipu 3TOM Takasi opraHu3anus, HE3aBUCUMO OT TOT'O, BHICTYIIAET OHA B CYJE
OT UMEHU MPaBoO0OIIaaTeNe WK OT CBOETO UMEHH, IEHCTBYET B 3aIIUTY HE CBOUX
IIpaB, a MPaB JML, IepeJaBIINX €1l B crily myHKTa | crareu 1242 Konekca npaso Ha
yIpaBJ€HHUE COOTBETCTBYIOIIUMH ITPaBaMH Ha KOJUIEKTUBHOM OCHOBE.

B cinydae, ecnu ykazaHHas opraHuzamus oOpamjaeTcss B 3alllUTy IpaB
GUBMYECKUX JUI[ WIA OJHOBPEMEHHO (PU3MYECKUX W IOPUIUYECKUX JIHI[ JTHOO
HEONPEIENEHHOI0 Kpyra JHI], TaKue CIOpbl MOABEJOMCTBEHHBI CyJaM o0OIIei
ropucaukiu. Ecin jxe oHa oOparniaercs B 3alIUTy MPaB TOIBKO HOPUINYECKUX JIUIL
B CBSI3U C MX NPEANPUHUMATEIBCKOU M MHOW SKOHOMHYECKOU IESITEIIbHOCTBIO —
CTIIOPBI TIOJIBEIOMCTBEHHBI apOUTPAKHBIM Cy/IaM.

AkkpeauToBaHHasi opranuzauus (cratbst 1244 T'K P®) nelictByer 06e3
JIOBEPEHHOCTH, MOJTBEPKJasi CBOE MPaBO Ha oOpalleHue B CyJ 3a 3alllUTOil mpas
KOHKPETHOro TmpaBooOnafaTens (WIM HEONpPENeJEeHHOTo Kpyra JuI[ B Ciydae,
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NpeayCMOTPEHHOM a03aleM BTOpbIM IyHKTa S5 cratbu 1242  Kopekca)
CBUJETENBCTBOM O FOCYJAapPCTBEHHON aKKpEIUTALIUH.

Opranuzanus, He SBISAIONIASCS AKKPEAUTOBAHHOM, Takke JeHcTByeT Oe3
JIOBEPEHHOCTH, HO JUIsI TIOATBEPXKACHUS TpaBa Ha oOpalleHHe B CyJ 3a 3alllUTOM
paB KOHKPETHOT'O MpaBoo0IaiaTess MpeACcTaBisieT CBOM yCTaB, a TaKkKe JOTOBOP C
COOTBETCTBYIOIIMM MpPaBooOIagaTeNIeM O Mepenaye MOJHOMOUYUN MO YHpPaBICHUIO
npaBaMd WM JOTOBOP C JPYrod opraHu3alued, B TOM YHCII€ HHOCTPaHHOM,
VIOPABISIIONIEN MpaBaMu TaKOro IpaBoo0JafaTenass Ha KOJUIEKTUBHOW OCHOBE
(myskTt 3 ctatbu 1242 I'K PO).

Cnop ¢ y4yacTueM OpraHu3aldH, OCYIIECTBIIONIEH KOJUIEKTUBHOE
yIpaBJICHHE ABTOPCKUMHU U CMEXHBIMHU MPaBaMH, MOKET OBITh PACCMOTPEH CYAOM
1 0€3 yJacTus KOHKPETHOrO MpaBoo0IaaaTes.

22. CornacHo cratbe 1248 I'K P® cnopsl, CBA3aHHBIE C 3alIUTOI
HApYyIICHHBIX WJIM OCIOPEHHBIX WHTEJUIEKTYaJbHBIX TMpaB, paccMaTpPUBAIOTCA U
paspenarTcs 1o ooIeMy IpaBuily CyI0M.

B coorBerctBum ¢ mnyHktom 2 ctateu 1248 'K P® Kogekcom
NpEeayCMaTPUBAIOTCA ~ CJIydad  3alIUThl  HWHTEJUIEKTyalbHbIX  IIpaB B
aIMUHUCTpaTUBHOM (BHecyaeOHOM) mnopsake. Ilpu oOpamennn B cyn ¢
TpeOOBaHUEM, MOUICKAIUM PACCMOTPEHUIO B IMUHUCTPATUBHOM (BHECYI€OHOM)
NOPSIZIKE, COOTBETCTBYIOILIEE 3asIBJICHUE TOJIEKUT BO3BPALLECHUIO.

[Ipu paccmoTpeHMM CyaoM J€id O HapylUIEHUW WHTEIUICKTYaJIbHBIX IpaB
BO3PAXXEHUSA CTOPOH, OTHOCSIIIMECS K CIOpY, MOIJIECKALIEMY pPAaCCMOTPEHUIO B
aJIMUHUCTPATUBHOM (BHECYACOHOM) TOpsIKEe, HE JOJKHBI TPUHUMATHCA BO
BHUMaHHE U HE MOTYT OBITh MOJIO’KEHBI B OCHOBY PEILICHHUS.

23. B cuny myHkTta 3 ctateu 1250 'K PO oTcyTcTBHE BUHBI HAPYIIUTENS HE
OCBOOOXKAAET €ro OT OO0SA3aHHOCTH NPEKPaTUTh HAPYIICHHE HHTEIUIEKTYyaJlbHBIX
paB, a TaKkKe HE HWCKJIOYAaeT NPUMEHEHUS B OTHOIIEHWU HAPYLIUTENIS MEp,
HaIpaBJICHHBIX HA 3alIUTYy TaKUX IPaB.

CynaMm HaqIeXUT HMETh B BHUAY, YTO YKa3aHHOE TMPABUIO MOMJICKHUT
NPUMEHEHUIO K CIOCO0aM 3allluThl COOTBETCTBYIOIIMX MpaB, HE OTHOCSIIMMCS K
MepaM OTBETCTBEHHOCTU. OTBETCTBEHHOCTh 3a HAPYIICHUE HWHTEIJIEKTYaJIbHBIX
npaB  (B3bICKAHWE  KOMIICHCAIlUM,  BO3MEIICHUE  YOBITKOB)  HACTyIMaeT
npuMeHuTeNbHO K ctathe 401 Konekca.

24. Ecnu B KauecTBE MPOMBIILICHHOTO 00pasiia ¢ coryiacusi mpaBoooiagaTens
3apErUCTPUPOBAH OOBEKT aBTOPCKUX MpaB (WM WX COBOKYITHOCTB), CIIOCOO
3alIMThl MCKJIIOYMTENIBHOIO TpaBa OT COBEPIIAEMBbIX HAapyHICHUH OIpeaesseTcs
XapakTepoM TaKoro HapyileHus. Eciii HapyluTenb COBEpPIIACT JCUCTBUSA 10
UCIIOJIb30BAHUIO  MPOMBINUIEHHOro  obOpasma  (cratess 1358 IT'K  P®D),
naTeHToo0Ia1aTeNb BIIPaBE OCYILIECTBIISITh 3aIINATY crocobamu,
MPEyCMOTPEHHBIMU JIJISl 3alUTHI MATEHTHBIX MpaB (maparpad 8 riaBel 72, cTaThs
1252 TK P®). Ecnu e HapylIeHO HCKIIOYUTEIBLHOE MPABO HA HCIOJIb30BAHUE
npousBegenus (ctatbs 1270 TK P®) cnocobamu, He CBSI3aHHBIMU C
WCIIOJIb30BAaHWEM TPOMBIIIIEHHOTO 00pas3iia, 3alluTy BIPaBE OCYIIECTBISATh
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oOnaaaTelb aBTOPCKOTO npaBa crnoco0aMu, MPEeAyCMOTPEHHBIMHU st
3aluThl aBTOpCcKuX mpas (cratbu 1301, 1252 T'K PO).

Ecnu peructpanmss u mOCHEAYIONIEE KCHOJIB30BAHUE TPOU3BEICHUS B
Ka4yecTBE IMPOMBIIIIEHHOTO 00pasiia OCYIIECTBICHBI 0€3 COrjlacusi aBTOpa 3TOTrO
MPOU3BEACHUS, ABTOP BIIPABE OCYUIECTBIIATH 3aIUTy CBOMX AaBTOPCKUX MpaB
HE3aBUCUMO OT TOrO, NPEABSBISUIOCH JIM TpeOOBaHHE O MPU3HAHUM I1aTEHTA
HeJleHCTBUTENBHBIM. [Ipy 3TOM YyJIOBJIETBOPEHHE COOTBETCTBYIOIIMX TpeOOBaHMIA
aBTOpa NPOU3BEAEHUS camMO 10 cede He BJeYeT MpPU3HAHUSA [aTEeHTa
HEJICHCTBUTEIbHBIM.

Pemenne cyna mo jnemy o HapylIEHUM aBTOPCKUX IPaB HE MOXKET CILYXKUTh
NPEnsSTCTBUEM JUIsSl 3aKIIOYEHUsI MaTeHTOOOaiaTesieM C aBTOPOM IPOU3BEIICHUS
JULEH3HUOHHOIO JOTOBOPA.

25. CornacHo nyHkTy 4 ctatbu 1252 'K P® B ciyuae, korga U3roToBJICHUE,
pacupoCTpaHEHHE WM WHOE HUCIIOJIb30BAaHUE, a TAaKXKE HMMIIOPT, NEPEBO3Ka WIH
XpaHEHWE MAaTEepUANIbHBIX HOCHUTENEH, B KOTOPBIX BBIPAXKEHBI PE3YJIbTAT
MHTEJUIEKTYaJIbHOM JI€ATEIbHOCTH WM CPEACTBO MHIAMBUIYAIU3ALUHU, IPUBOJAT K
HapyIICHUIO UCKIIFOYUTEIBLHOIO IIpaBa Ha TaKOM pe3yabTaT WK Ha TAKOE CPEICTBO,
TaKle MaTepUalbHbIe HOCUTENIN CYUTAIOTCS KOHTpadaKTHBIMU U 10 PELICHUIO CyAa
MOJ/JIekKAT U3BATHIO M3 000pOTAa U YHUUTOXKEHHIO O€3 Kakoil Obl TO HH OBLIO
KOMIIEHCAllMM, €CIM WHblE mnocneacTBus He npeaycMmorpensl ['K PO. HuHble
MOCJIEACTBUSI yCTAaHOBJIEHBI MyHKTOM 2 ctath 1515 Kognekca s cioydaeB, korga
BBEJCHWE KOHTPAa(aKTHBIX TOBApOB B 0OOPOT HEOOXOAUMO B OOIIECTBEHHBIX
UHTEpecax.

MarepualibHbIif HOCUTEIh MOXKET OBITh NMPU3HAH KOHTPa(PaKTHBIM TOJBKO
cynom. [Ipu He0OXOAUMOCTH CyJl BIpaBe HA3HAYUTH IKCIEPTHUIY VIS pa3bsICHEHUS
BOIIPOCOB, TPEOYIOIINX CHELUATbHbBIX 3HAHUH.

26. B cwny mynkra 5 crateu 1252 TK P® B cnyuae, eciam cynom
YCTaHOBJIEHO, YTO OOOpyAOBaHHWE, MPOYME YCTPOMCTBA M MaTepUalbl TJIABHBIM
o0pa3oM HCHOJB3YIOTCS WM TPETHA3HAUYCHBl [IJI1 COBEPIICHUS HapyIICHUs
UCKIIIOUUTENIbHBIX TPaB Ha pe3yibTaThl MHTEIJIEKTYaJIbHOM AESTENBHOCTH M Ha
CpelCcTBa WHIWBHAyalIH3allMd, Takoe OOOpyJAOBaHHE, MPOYME YCTPOMCTBA U
MaTepHualbl [0 PEHICHUIO cya (B TOM YKCIIE U MIPU OTCYTCTBUHM COOTBETCTBYIOLIETO
3asiBJICHUST 00J1aaTeNsl UCKIIOUUTEIILHOTO MPaBa) MOJUIeKAT UIBSITUIO U3 000poTa
U YHUUYTOXKEHHUIO 3a CUET HapyUIUTENs, €CIM 3aKOHOM HE MPEIyCMOTPEHO HX
oOparmenue B 1oxoa Poccuiickoit denepanum.

27. Ilpu npumenenun cratbu 1254 'K P® Heo6X0auMO y4YHUTHIBATh, UTO OHA
HE TPEJOCTaBIIACT JUIEH3WATaM — O0JIalaTeNsiM MPOCTON (HEUCKIIIOUUTEILHON)
JUIEH3UM — TpaBO 3alluIIaTh CBOM IpaBa cnocob0amu, MPeAyCMOTPEHHBIMU
cratbssMu 1250 u 1252 Kogekca. Takum npaBoM 00J1a1afOT TOJBKO JTUIIEH3UATHI —
oOnagaTen UCKITIOYUTEIbHON JTUIEH3HH.

ABTOpPCKOE MpaBo
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28. B cootBerctBuu ¢ mynktom 1 crateu 1259 TK P® o6bekramu
aBTOPCKUX IMpaB SBISIOTCS MPOU3BENECHUS HAYKH, JIMTEPAaTypbl M HCKYCCTBa
HE3aBUCUMO OT JIOCTOMHCTB U Ha3HAUYCHHUs TPOU3BEIICHHUS, a TAaKXKe OT crocoda ero
BBIPAKCHMUS.

[Ipu ananuze Bompoca O TOM, SIBJISETCS JIM KOHKPETHBINA pe3ybTaT 00bEKTOM
aBTOPCKOTO IpaBa, CyJaM CIeayeT YUYUThIBATh, UTO MO CMBICTY cTtarteit 1228, 1257 u
1259 TK P® B uX B3aMMOCBS31 TAKOBBIM SIBJISIETCS] TOJILKO TOT PE3YJIbTAT, KOTOPHII
co3JaH TBOpPYECKUM TpyAoM. IIpu 3TOM HaIIeXUT UMETh B BHIY, YTO IOKAa HE
JIOKa3aHO WHOE, PE3YJbTaThbl MHTEJUIEKTYaJIbHOM AEATEIBHOCTH IPEAINOIararTcs
CO3JaHHBIMH TBOPYECKHUM TPYAOM.

Heo6xomumMo Takxke MMETh B BUY, YTO CaMO MO cebe OTCYTCTBUE HOBU3HBI,
VHUKQJIBHOCTH ¥ (WJIH) OpPUTHMHAIBHOCTH  pe3ysibTaTa HMHTEUICKTyalbHOMN
JEATEIbHOCTH HE MOYKET CBUAETEIBCTBOBATH O TOM, YTO TAKOM PE3yJIbTAT CO3/aH
HE TBOPYECKUM TPYIOM H, CIEJOBATEIbHO, HE SBIAETCS OOBEKTOM aBTOPCKOTO
npaBa.

29. B cumnmy mnynkra 7 cratem 1259 TI'K P® aBropckue mnpasa
pacIpOCTPaHSAOTCA HAa 4YacThb NPOU3BEACHUS, HAa €ro Ha3BaHUE, Ha IIEPCOHAXK
NPOU3BEJCHUSA, €CJIM 10 CBOEMY XapakTepy OHHU MOTyT OBbITh MPU3HAHBI
CaMOCTOATENIBHBIM ~ PE3yJIbTaTOM TBOPYECKOI'O TpyJda aBTOpa M  OTBEYAIOT
TpeOOBaHUSAM, YCTAHOBJIEHHBIM TYHKTOM 3 3TOM CTaThH.

IIocKkOaBKY COINIACHO NYHKTY 3 HAa3BaHHOM CTAaTbM OXpPAaHE IOJIEkKAT
MPOU3BECHHUS, BBIPAKCHHBIE B KaKOW-TMOO OOBEKTUBHOU (Qopme, TO TMOJ
IIEPCOHAKEM CJIEYyET IIOHUMATh YaCTh IPOU3BEICHHUS, COACPKALLYI0 OIIMCAHUE WU
M300pakeHre TOTO WJIM MHOTO JIEUCTBYIOIIETO JHia B (popme (hopmax), npucyiiei
(mpucymmx) TPOW3BENCHUIO: B MHUCbMEHHOW, ycTHOM d¢opme, B Qopme
n300paxkeHusi, B (opMe 3BYKO- WJIM BUAECO3AMUCH, B 0OBEMHO-IIPOCTPAHCTBEHHOM
dbopme u ap.

OxpaHa aBTOPCKUM IMPaBOM IE€pCOHAka MPOU3BEIAEHUS MPENOoJaraeT, B
YACTHOCTH, 4YTO TOJIbKO aBTOpPY WJIM HHOMY IpaBOOOIalaTeNto MPUHAAICKUT
UCKIIFOUUTENIbHOE MPABO HUCIOJIb30BATh NMEPCOHAXK JIFOOBIM CITOCOOOM, B TOM YHUCIIE
nyTeMm nepepadbotku (moamyHkT 9 mynkra 2 cratbu 1270 Kogekca).

30. B coorBerctBUM ¢ myHKTOM 5 cratbu 1262 I'K P® noroBopsl 00
OTUYKJICHHH HMCKJIIOUMTEIBHOTO IpaBa Ha 3aperHCTPUPOBAHHYIO ITPOrpamMmy JJis
OBM wunu 0a3y naHHbIX (ITyHKT | 3TOM CTaThu) U MEPEX01 UCKIIOYUTENBHOIO MpaBa
Ha TaKylo MpOrpaMMmy WiH 0a3y JaHHBIX K JAPYTUM JHUIaM 0€3 T0ToBOpa MoJjIeKar
roCy1apCTBEHHOMU peructpauuu B Pocnarenre.

Kak cnenyer u3 nomoxeHui ctated 5 BBOJHOr0 3aK0HA, YKa3aHHOE MPABUIIO
00 00s3aTeIbHOM TOCYJAPCTBEHHOM PErucTpallMi NPUMEHSETCS B OTHOLIEHUU
nporpamm uisi OBM u 6a3 qaHHBIX, 3aperucTpUPOBaHHBIX Kak mocie 31.12.2007 (B
nepuon aevctBusi yactu 4derBeproil 'K PD), tak u mo 01.01.2008 (B mepuon
neiictBus 3akoHa Poccuiickoit @eneparuu ot 23.09.1992 Ne 3523-1 «O npaBoBoit
OXpaHe MPOTrpaMM JJisi DJEKTPOHHBIX BBIUMCIUTEIBHBIX MAIIUH M 0a3 JTaHHBIX»,
TaK)Xe MpeayCMaTPUBABLIErO BO3MOKHOCTh PErHCTpaluy mporpamm mias O9BM u
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0a3 JlaHHbBIX), B Clly4ae, €CJIM JOTOBOpP 3aKIKOYaeTcs, a nepexon
VCKIIFOUUTENILHOTO [TpaBa Ha HUX ocyuiecTBisercs mociue 31.12.2007.

31. KoxmekcoM mpeaycMOTpEeHO HapsiAy C JIMYHBIM HEUMYIIECTBEHHBIM
IpaBOM Ha HENPUKOCHOBEHHOCTH IpousBeaeHus (crates 1266 Koaekca) npaBo Ha
nepepaboTKy MPOU3BEACHUS, SIBISIOUIYIOCS OJTHUM U3 CIOCOOOB HMCIOJIb30BaHUS
IPOU3BEJICHUS, OJHUM H3 IPABOMOYMM, BXOASUIMX B HCKIIOUUTEIBHOE MPABO
(moamyHKT 9 mynkTa 2 ctatbu 1270 'K PD).

[IpaBo Ha HENPUKOCHOBEHHOCTh MpOM3BeIEHHUs (abd3al mepBbld MmyHKTa 1
ctatbu 1266 'K P®) kacaeTcs Takux H3MEHEHUM NIPOM3BEACHHUS, KOTOpPHIC HE
CBA3aHbl C CO3JAaHUEM HOBOIO MPOU3BEACHUS Ha OCHOBE HMMEIOLIErocs.
CoOTBETCTBYIOLIME U3MEHEHHS JIOMYCKAIOTCS C COrJiacus aBTopa (WJIM MHOTO JIMIa
B Clly4ae, MpeayCMOTpEHHOM ab3aueM BTOpbIM IyHKTa 1 ctarbu 1266 Kopekca),
KOTOpPO€ JOJKHO OBITH OINpEAeNieHHO BhlpaxeHo. [Ipu oTCyTCTBUM AOKa3aTENbCTB
TOTO, 4YTO COIJlacue ObUIO OINpENEIeHHO BBIPAXEHO, OHO HE CUHUTAETCA
IIOJIyYEHHBIM.

IlepepaboTka IPOU3BEICHUS Ipeanojgaraet co3JaHue HOBOT'O
(MpoU3BOAHOI0) MPOU3BEICHUSI HA OCHOBE YK€ CylIecTBymomero. [Ipu 3tom npaso
Ha nepepadOTKy MPOU3BEICHUS KAK OJJUH U3 CIIOCOOOB MCIIOIb30BAaHUS PE3YJIbTATA
UHTEIJICKTYaJIbHOM  I€SITEIBHOCTH  MOKET OBITh MepejaHO0 B 4YHUCIE MHBIX
paBOMOYMI B paMKax Mepellayd HCKIOYUTEIBHOrO IpaBa IO JOroBopy o0
OTUYXKJICHUM HMCKJIIOYUTEIHHOTO TpaBa B mojHOM oObeMe (cratbs 1234 I'K POD)
a100 MPEIOCTaBICHO MO JMLUEH3UOHHOMY J0ToBOpY (ctatha 1235 'K PD), a takxke
MOKET TEpPEeUTH 10 YCTAHOBJICHHBIM B 3aKOHE OCHOBAHMIM 0€3 3aKIIOUYECHMUS
norosopa ¢ npaoodisanarenem (crarbs 1241 I'K POD).

YacTHbIM cilydaeM NepepaOdOTKH MPOU3BEIEHUS SIBISAETCA MOIU(pUKALIMS
nporpaMmbl it OBM unu 6a3bl TaHHBIX, TO €CTh JIOObIE UX U3MEHEHUS, B TOM
quclie HMX IMEpeBOJ C OJHOIO s3blKa MPOrpaMMHUpPOBAHMS Ha JApPYroM, 3a
UCKJIIOYEHUEM  aJalTaluu, TMpeJCTaBisitomeid co0oii BHECEHHUE W3MEHECHUH,
OCYILIECTBISIEMBIX HCKIIOUYUTEIBHO B LENSIX (PYHKIIMOHUPOBAHUS MPOrpamMMmbl AJis
OBM wunu 0a3bl 1aHHBIX HAa KOHKPETHBIX TEXHUYECKUX CPEACTBAX MOJb30BaTElIs
VI TOJ1 YTIPaBJIEHUEM KOHKPETHBIX POTPaMM I10JIb30BATEIIS.

32. B cuny noamynkra 6 myHkra 2 crateu 1270 'K P® ucnons3oBannem
IPOU3BENICHUS CUMTAETCA B YUCIIE MPOYEro €ro MmyOJIMYHOE UCIOJHEHHUE, TO €CTh
NPEACTABICHUE TMPOU3BEICHHUS B JKUBOM MCIOJHEHUM WIM C T[OMOUIBIO
TEXHUYECKUX CPEACTB (paauo, TEIEBUACHUS W HMHBIX TEXHUYECKUX CPEJACTB), a
TaK)Ke MOKa3 ayJuOBU3YaJIbHOTO MPOU3BEICHUSA (C COMPOBOXKICHHEM WM 0e€3
COIPOBOXKICHHS 3BYKOM) B MECTE, OTKPBITOM JJIsi CBOOOJHOTO MOCEUICHUS, U B
MeCTe, TJI€ TMPUCYTCTBYET 3HAYUTEIBHOE YHUCIO JIML, HE MPUHAJICKAILUX K
OOBIUHOMY KpPYTYy CeMbU (KOTOPBII ONpeensercs CyAOM C YYeTOM KOHKPETHBIX
00CTOSITEILCTB PacCMaTPUBAEMOI0 Jieja), HE3aBUCUMO OT TOT0, BOCIIPUHUMAETCS
IPOU3BEICHHE B MECTE€ €ro MpeACTaBlECHUs WIM Toka3za JMOo B JAPYroM MecTe
OJIHOBPEMEHHO C TIPE/ICTABICHUEM HIIU MTOKA30M MPOU3BEICHUS.

JIM1oM, OCYIIECTBIISIOIIUM MyOJIMYHOE HCTIOJHEHUE MPOU3BENEHUs (B TOM
YyCclie TPU €ro MPEeJCTABICHUU B KMBOM HCIIOJIHEHUM), SIBISETCA HOPUAMYECKOE
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WK (PU3NYECKOE JIMI0, OpraHu3yloniee MNyOJIMYHOE MCIOJHEHHWE B MECTE,
OTKPBITOM I CBOOOJHOrO IOCEUIEHUs, WJIM B MECTE, [J€ MPUCYTCTBYET
3HAYUTEJIbHOE YUCIIO JIUL, HE TPUHAUICKAIINX K OOBIYHOMY KPYT'Y CEMbH, TO €CTh
JHI0, KOTOpoe OepeT Ha cebs MHHUIMATUBY M OTBETCTBEHHOCTH 3a MPOBEICHHE
COOTBETCTBYIOIIETO MEPOIIPUATHS.

NMeHHO 3TO JMIO MOJDKHO 3aKIIOYHMTh JOTOBOP O NPENOCTABICHHUH E€MY
npaBa Ha NyOJIMYHOE HCHOJHEHUE NPOU3BENCHUS C MpPaBooOIajaTesaeM WIN
OpraHMU3alMeN MO YIPABICHUIO IPaBaMHU HA KOJUIEKTUBHOW OCHOBE U BBIIIAYMBATh
II0JIararoleecs BO3HarpaxiacHue.

33. Ilpu npumenennu cratbu 1272 I'K PO cynam ciaeayer MCXOAUTh U3 TOTO,
YTO YCTAHOBJICHHBIA O3TOM CTAaTbeW IIPUHLMUII MCUEPIIAHMs IPaB IPUMEHAETCS
TOJBKO K OPUTMHAJY WJIM JK3EMIUIAPAM MPOU3BEICHHU, IPABOMEPHO BBEICHHBIM B
rpakJaHCKuil 000poT Ha Tepputopuu Poccuiickoit @enepanuu. Pacripoctpanenue
KOHTpa()aKTHBIX 3K3EMIUIpOB Tmpou3BeneHuid crateedd 1272 Konekca He
OXBaThIBa€TCsI U B JIIOOOM cilydae 00pa3yeT HapylIeHHE HCKIIOUYUTEIHHOTO MpaBa
Ha MPOU3BEJCHUE, HE3ABUCUMO OT TOr'0, CO3JaH 3TOT KOHTPA(AKTHBIN IK3EMILISAP
CaMHUM HapyLIUTENEM WU PUOOPETEH Y TPEThUX JIULL.

Ncxons n3 craten 1272, a Taxke noanyHkra 4 nynkra 2 crateu 1270 ['K PO,
COIJIACHO KOTOPOMY CaMOCTOSITEJIbHBIM CIOCOOOM HCIIOJIb30BaHUs MPOU3BEACHUS,
COCTABJISIIOLIIUM  CAMOCTOSITEJIbHOE IPABOMOYME IPABOOOJIAaTENsl, SBIAETCS
UMIIOPT OPUTHHAJIA I SK3EMIUIIPOB IIPOU3BENCHMS B LEIAX PACIPOCTPAHEHHUS], B
MX B3aMMOCBSA3M MNPUHUWII HMCYEPHAHUS IIPaB HE OXBATBHIBAET CIy4Yau
pacnpoctpaneHuss B Poccuiickonn denepanuy OpUTMHAIOB WM JK3EMIUIIPOB
MPOU3BEICHU, BBEJICHHBIX B IPAXXIAHCKUNA 000POT HA TEPPUTOPUU MHOCTPAHHOTO
rocy/lapcTBa, HO HE BBOJAMBIIHUXCS B TPaXKJAHCKUW 00OpPOT HAa TEPPUTOPHUHU
Poccniickon denepanuu.

IIpn 3TOM cyaam HaUIEKAT WUMETh B BUIY, YTO HU NMOANYHKT 4 IyHKTa 2
cratbu 1270, Hu ctates 1272 'K PO He npensTCTBYIOT UMIIOPTY OpPUTHHAIA WIIA
HK3EMIUIAPOB MPOU3BEIACHUS HE IS LIEJIEeH PAaCIPOCTPAHEHMUS.

34. 1lpu npumenenuun cratbu 1273 T'K P cygmam cnemyer yduThIBaTh:
BOCIIPOM3BECHHUE, TO €CTh U3rOTOBJIECHUE OJHOI0 HK3EMIUIAPA IPOU3BEACHUSA WIH
0osnee muOO €ro yacTu B JIF0OOW MaTtepuanbHOR (opMe, HE SBISIETCS HapylIEHUEM
VCKJIFOUUTENIBHBIX MPAaB Ha IIPOM3BEIECHUE TOJIBKO B TOM CIIy4ae, €CJIM B MOMEHT
W3TOTOBJICHHS TAKOTO DK3EMILISAPA CaMO MPOU3BEICHHUE UCITOIb3YETCS MPABOMEPHO.

Tak, HapylIeHHEM HCKIOYUTENBHOIO IpaBa Ha IPOU3BEICHUE SBISIETCS
W3rOTOBJICHHE OJHOTO SK3EMIUISpa MPOU3BEIAEHUS WM 00Jiee, OCYIIECTBICHHOE C
KOHTpa(aKkTHOTO 3K3eMIUIsIpa JM00 MpU HEMPABOMEPHOM JTOBEACHHUH IO BCEOOIIEro
CBeJIeHUs (B TOM YMCIIe TPU HEMPABOMEPHOM pa3MellleHnH B ceTh MIHTepHeT).

Homyckaercss ©0e3 corjacusi aBTOpa WM HMHOTO  MPaBooOJIamaTess
BOCIIPOM3BEICHHUE, OCYLIECTBIIEMOE TOJBKO TPAaXXJAHWUHOM M TOJBKO B JIMYHBIX
HensiX, MO KOTOpeIMM 1O cMblicny cratbun 1273 Kopekca mnoHuUMaercs
MOCJEAYIONIEE HEKOMMEPUYECKOE HMCIOJIB30BAHUE COOTBETCTBYIOLIETO 3K3EMILISpA
JUTSL YIOBJIETBOPEHHSI COOCTBEHHBIX MOTPEOHOCTEH WM MOTPEOHOCTEH OOBIYHOTO
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Kpyra CeMbH 3TOro  TrpaxJaHMHAa (KOTOpBIA  ONpeaensercss CyIaoM C
Y4€TOM KOHKPETHBIX 00CTOSITENHCTB PACCMATPUBAEMOTO JEa).

35. B cuny mynkra 3 ctateu 1274 'K P® nomyckarorest 6€3 coriacust aBTopa
WJIM MHOTO 00JafaTesnsi UCKIIOUYUTEIFHOTO IpaBa Ha OPUTMHAIBHOE TPOU3BEACHUE
u 0e3 BbHIIUIATBl €My BO3HAarpaXJICHHsI CO3/JaHHE TPOU3BEACHUS B KaHpE
JUTEPATypHOU, MY3BIKAJIbHOM WM WHOM MapoJuu MO0 B JKaHPE KapUKaTyphl Ha
OCHOBE JIPYroro (OpUruHajIbHOT0) MIPAaBOMEPHO OOHAPOI0BAHHOTO MPOU3BEACHUS U
UCIIOJIb30BaHUE DJTOM mMmapoauud U0 Kapukatypbl. B cBsi3u Cc 3TUM aBTOp
OpPUTMHAJIBHOTO TMPOM3BEICHHUS HE BIPaBE 3alpeuiaTh HCMHOJBb30BAHHE CBOETO
MPOU3BECHUS YKa3aHHBIM CIIOCOOOM Ha OCHOBE MOJIOkeHUM yactu yerBeptoid ['K
P®. B cnyuae, eciin mapoausi Wik Kapukarypa nopoyaT 4ecTb, JOCTOMHCTBO HIIH
JIEJOBYIO PEMyTalXI0 aBTOpa OPUTMHAIBHOIO MPOU3BEAECHUS, OH BIIPAaBE 3allMIIaTh
WX B IOPSJKE, YCTAHOBICHHOM cTaThel 152 Konekca.

36. Cynmam clienyeTr y4uTbhIBaTh, YTO MPAaBO COBEPLICHUS B OTHOIICHUH
nporpammbl it OBM unm 0a3bl JaHHBIX JIEWCTBHM, MPEIyCMOTPEHHBIX CTaThel
1280 I'K P®, npuHaJIe)KUT TONBKO JIUILY, TPABOMEPHO BIIAICIONIEMY IK3EMIUISIPOM
Takou rnporpaMmsl 111 DBM unu 6a3bl 1aHHBIX (TIOJIB30BATEIIO).

[Ipu stom nuuo, 3anucasuiee nporpammy aist OBM wim 6a3y JaHHBIX B
namatb OBM (nmoamynkr 1 mynkra 1 ctateu 1280 ['K PD), korna oHo mpaBoMEpHO
BJIAJEJIO 3K3EMIUIPOM TaKOW HporpaMMbl WM 0a3bl JTaHHBIX, JOJDKHO YIAJIHUTh
COOTBETCTBYIOIIYIO TIporpamMmy Wiau 0a3y U3 mamstu npuHaaiexanieit emy 9BM B
clly4ae MpoAaXy WJIKM MHOTO OTUYKACHUS IK3EMIUISIpA MPOTPaMMBbl WK Oas3bl.

Komust nmporpammel aiist O9BM unu xkonust 6a3sl JaHHBIX, MpeHAa3HAYCHHAs
JUTSL QpXUBHBIX 1I€JIEH WK JUTsl 3aMEHbI IPABOMEPHO MPUOOPETEHHOT0 SK3EMILIAPA B
CIIy4asix, KOT/Ia TaKOW SK3EeMIUISIp yTepsiH, YHUUTOKEH WM CTajl HEMPUTOJEH JIA
UCIIOJIb30BaHUA, JOJKHA OBITh YHUYTOXKEHA, €CIIA BJIAJCHHUE SK3EMIUIIPOM ASTOU
mporpaMMbl WM 0a3bl JaHHBIX MEpecTaso ObITh MPABOMEPHBIM (TIOAIMYHKT 2
nyHkTa 1 crareu 1280 Koaekca).

37. B cuny ab3ara Broporo nyHkra 1 crateu 1284, ab3ana Broporo myHkra 1
cratb 1319 'K P® Ha HUCKIIOYUTEIBHOE MPABO, MPUHALIEKAIIECE HE CAMOMY
aBTOpy (MCHOJIHUTENI0), a JApPYyroMy JHIly, ¥ Ha TpaBO MCIOJIb30BaAHUS
Npou3BeAeHUs (MCIOJHEHUs), NpUHAJJIeKaIlee JHUIEH3UaTy, MOXKET ObITh
oOpallleHO B3bICKaHHE.

[Ipu paccMOTpeHUM CHOPOB O MPAaBOMEPHOCTH OOpallleHHs B3bICKAHUS Ha
MPaBO UCMOJIb30BAaHUS TPOU3BEACHUS (UCTIOJIHEHUS ), TPUHAIJIEkKAIIEE JTUIICH3UATY,
HAJJICKUT Y4YUTHIBaTh, UYTO TIPU TaKOM OOpalleHWU B3BICKAHUS COTJacue
JUIEH3Uapa He TpeOyeTcs.

ABTOp TIpou3BejieHUS (HCIOJHUTENIb) HMEET JIMIb IPEUMYIIECTBEHHOE
npaBo TpUOOpETEeHUs NPUHAMICKAIIETO JUIEH3UATy TMpaBa MCIOJIb30BAHUS
pou3BeIeHU (UCTIOJHEHHUS) B CIy4ae ero MpoJlaku ¢ MyOJIMYHBIX TOPTOB B IEJISIX
oOparieHus B3bIckanus (MyHKT 2 ctaThk 1284, myHkT 2 crathu 1319 Kogekca).

38. Ilpu npumenenuun crtarbu 1286 'K P® HeoOXOauMO HCXOIUTH W3
CJIETYOLIETO.
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38.1. Cornacno nyHkty 2 ctarbu 1235 'K P® nuileH3MOHHBIN JOTOBOP
MOJ/IJICKUT TOCYIAPCTBEHHOW PETHCTPAIMK B CIydasx, ONMPEACICHHBIX IMyHKTOM 2
cratbu 1232 Kogekca. K Takum cityqasiM OTHOCUTCS B TOM YHCIIE€ MTPEAOCTABIICHHE
IpaBa KCIIOJIb30BaHMS MOMJIEXKAIIEr0 TOCYAApPCTBEHHOM pErucTpaluu pe3ysbTara
WHTEJUIEKTYaJIbHOW JIESITEIbHOCTU WK CPEICTBA MHAMBUAyanu3auuu. [Ipu sToMm B
cuwty nyHkrta 7 cratem 1232 'K P® 5310 mnpaBuiao mNpuMEHSETCS U K
3apETUCTPUPOBAHHOMY 10 JKEIAHUIO PE3YIBTATY HHTEIUICKTYAIbHON NEATEIbHOCTH
(B wactHOCTH, K mporpammaM ansi OBM u 0azam nanHbix), ecnu Komekcom He
YCTaHOBJICHO MHOE.

B orHomenun nporpamm st OBM u 0a3 gaHHBIX HWHOE YCTAHOBIIEHO
nyHkToM S5 ctatbu 1262 I'K P®, B COOTBETCTBHU C KOTOPBIM T'OCYIapCTBEHHOM
pErucTpaluu MOAJIEKAT TOJIBKO: 1) TOroBOpbl 00 OTUYKICHUU HUCKIIOUUTEIHHOTO
mpaBa Ha 3aperUCTPUPOBaHHYIO mMporpammy mis OBM wunu 6a3y naHHbIX; 2)
Mepexo/i MCKIIOYUTENBHOrO IMpaBa HAa TaKyl MOporpaMmy Wik 0a3zy JaHHBIX K
IpyruMm smiam 0e3 goroBopa. Jlpyrue IOTOBOPBI, B TOM YHUCIE JIMIIEH3UOHHBIC
JIOTOBOPBI O MPENOCTABICHUU MpaBa MCIOJIb30BAHUA Iporpammbl Wit OBM unu
0a3bl TaHHBIX, TOCY/TAPCTBEHHON PETUCTPALIMK HE MOJJIeKAT.

38.2. IlpenycmorpenHbld myHKTOM 3 crateu 1286 IT'K P® pgorosop
3aKJII0YaeTCsl MEXAY MpaBooOagaTesieM, TO €CTh 00JIagaTesieM UCKIIOYUTEIHHOTO
npaBa Ha nporpammy g OBM wnm a3y JaHHBIX, U TMOJIB30BATEIEM, TO €CTh
JIUIIOM, TIPAaBOMEPHO BIAJACIONIUM SK3EMIUIIPOM TaKOM MporpaMMbl WU 0asbl U
HAYMHAIOUIUM T0JIb30BAHUE COOTBETCTBYIOIEH MporpamMmoil miau Oazoi. Jluilo,
npuoOpeTIee SK3eMIUIIp mporpamMmbl s OBM wim 6a3bl JTaHHBIX HE JJIA
CaMOCTOSITEJIbHOTO TOJIb30BaHUSI, a IS TEPenpojaxud €ro TPeTheMy JIWIly, HE
ABJIIETCS] CYOBEKTOM OTHOILICHUM, OTIPEIeNIEHHBIX HA3BAaHHOW HOPMOM.

Takoll  JUIIEH3MOHHBIM  JOTOBOP  NPEAINOJaraet  NpeaOoCTABIICHUE
MOJIb30BaTENNIO TporpaMMbl Juisi OBM unm 6a3bl JaHHBIX MpaBa Ha COBEPIICHHE
nercTBui, mpenycMoTpeHHbIX crather 1280 I'K P®D, a Takke Ha COBEpIICHUE UHBIX
OOYCJIOBJIEHHBIX JIOTOBOPOM JEWCTBHI, CBSI3aHHBIX C DKCIUTyaTalMeil MmporpaMMbl
uiu 0a3pl, M JEUCTBYET A0 NPOJAXKH WIM HHOTO OTUYXKICHUS OSK3eMIUIspa
nporpamMmbl Wik 6a3el. Ha 3TOT 10TOBOp B OT/IMYME OT WMHBIX JIMIICH3UOHHBIX
JIOTOBOPOB HE PACIPOCTPAHSIOTCS TPaBWiIa, YCTAaHOBJIEHHBIE MyHKTaMu 2 — 6
cratbu 1235 Konekca.

39. Ilpu npumenenun nonoxeHud 'K P® o cioyxeOHOM mNpou3BeneHUH
CyJlaM HaJJI)KUT YUYUTHIBATh, B YACTHOCTH, CJIEAYIOIIEE.

39.1. Bompoc 0 TOM, SIBISIETCSI U KOHKPETHOE MPOMU3BEICHHUE CIYKEOHBIM,
pemaeTcs UCX0/Isl U3 MOJIOKEHU 3aKOHOIATENIbCTBA, JEHCTBOBABIIETO HA MOMEHT
CO3/IaHMS TAKOT'O TIPOU3BEICHUS.

B otnuume ot crareu 14 3akoHa 00 aBTOPCKOM TpaBe, AEHCTBOBABIIETO 0
01.01.2008, oTHOCHUBIIIEH K CIyKEOHBIM MPOU3BEICHUS, CO3aHHBIC B TOPSIKE
BBHITIOJIHEHHSI CITYKEOHBIX O0S3aHHOCTEH WM CITY>KeOHOTO 3aJaHusi paboromarers,
B ctathe 1295 'K P® nox cinyxeOHBIM MpOU3BEICHUEM TOHUMAETCS MPOU3BEACHUE
HayKH, JIATEPATypbl WK HCKYCCTBA, CO3JaHHOE B MpE/ENIaX yCTAHOBICHHBIX IS
paboTHUKa (aBTOpa) TPYJAOBBIX 00SI3aHHOCTEH.
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Jlist onipenienieHust Toro, sIBASIETCS JId  CO3JaHHOE€  PaOOTHUKOM  TOCIie
31.12.2007 mo KOHKpPETHOMY 3aJlaHUI0 PAabOTOAATENSI TPOU3BEICHUE CITY)KCOHBIM,
HEO0OXOAMMO HCCIEA0BaTh BOMPOC O TOM, BXOJMJIO JHM 3TO 3a/laHHE B TPEEIbI
TPYJIOBBIX 00si3aHHOCTEW padoTHHMKA. Ecim Takoe 3amaHue padboOTOHaTeNsl B €ro
TPYJIOBbIE OOS3aHHOCTHM HE BXOJWJIO, TO CO3JaHHOE IMPOU3BEIACHUE HE MOXKET
paccMaTpUBaThCs KaK CIIyKEOHOE — HCKIIOYUTEIBHOE NMPABO HAa HETO MPHHAIIEHKUT
pabOTHHKY, €r0 HCIOJIb30BaHHE PabOTO/ATENIEM BO3MOKHO JIHIIL HA OCHOBaHUHU
OTIENBHOTO COIJIAIEHUS ¢ pPaOOTHUKOM W TPU YCJIOBUU BBIILIATBL €My
BO3HArpaXACHUS.

39.2. B ommuune ot paeictBoBasmero a0 01.01.2008 3axkoHopaTenbcTBa
nyHKT 2 ctatbu 1295 'K P® npenycmarpuBaer, yTo oT paboToaaTesnis, KOTOpOMY
NPUHAIJICKAT HMCKIIOYUTEIBHOE IMPAaBO Ha CIY)KeOHOE TMPOU3BENCHHE, ITO
UCKIIIOUUTENILHOE MPABO MEPEXOAUT K pabOTHUKY (aBTOpY), €CIM B TEUEHHUE TPEX
JeT cO AHS, KOrJa 3TO MPOU3BEICHUE OBUIO MPEJOCTaBICHO PaOOTHUKOM B
pacriopspbkeHue — paborogarens, IOCICAHHMNW  HE  HAYHET  UCIOJIb30BaHUE
pPOU3BEICHUA (HAIpUMEpP, BOCIPOU3BEIAEHUE, PACIHPOCTPAHEHHE, IyOIMUHBIN
noka3, cooOuieHue B 3(up HIUM MO Kabenro, OCYIIECTBISEMBbIE KaK CaMHM
paboToaaTeneM, TaKk 1 Ha OCHOBaHUU JIMIIEH3UOHHOTO JOrOBOpa TPETHUM JIULIOM),
HE IMepeacT HCKIIOYMTENIbHOE IPaBO Ha MPOU3BEJACHUE JpyroMmy Juily (Ha
OCHOBaHHUM JIOTOBOpa 00 OTUYKJICHUU UCKIIOYUTEIIBHOTO MpaBa) WU HE COOOIIUT
aBTOpPY O COXpPAaHECHUM MPOU3BEACHUS B TailHe (Hampumep, B CiIydae CO3JaHUs
Hay4YHOU pa3pabOTKH, COAEPKAHHE KOTOPOW MPEIoyaraeT €€ OXpaHy B KauyecTBe
CeKpeTa MPOU3BOJICTBA).

B oTHomeHun ciyxeOHbIX mpousBeaeHut, cozmanHeix g0 01.01.2008, mo
KOTOPBHIM palO0TO/aTeNh HE COBEPIIMJI JIO0 OTON JaThl HU OJIHO W3 Ha3BaHHBIX
JNEWCTBUM, TPEXJIETHUM CpOK HaunHaeT Teub ¢ 01.01.2008.

Ecnu B ycTaHOBIEHHBIN TPEXJIETHUN CPOK pabOTO/IaTeh COBEPIIUT OJHO U3
Ha3BaHHBIX JCHCTBUH, pabOTHUK (aBTOp) HMEET NpaBO Ha MOJyYEHHUE
BO3HArpaXXJI€HUs, pa3MePhL, YCIOBUS U MOPSAIOK BBIIIJIATHI KOTOPOTO OMPEAEISIOTCS
JIOTOBOPOM MEXAy paboTojaTeneM U pabOTHUKOM, a B ciiydae cropa — cyaoM. [lpu
ATOM CcyJaM HEOOXOJAMMO HMETh B BUJY: YCIOBHS, OTHOCSIIHECS K TaKOMY
BO3HArpakJACHUIO, MOT'YT OBITh IPEAYCMOTPEHBI KaK B TPYJOBOM JOTOBOPE, TaK U B
WHBIX JIOTIOJTHUTENIBHBIX COTJIAIIECHUAX, 3aKII0YaeMbIX MEXIY paOOTHHUKOM U
paborogatenem. Bo  Bcex  ciydasX ~— BO3HarpaxkJIC€HHE  BBIIIAYMBAETCS
paboTonareneM, Jak€ €CJIM UCIHOJb30BaHHWE TPOU3BENCHUS OCYIIECTBISETCS
TPETHUM JIUIIOM MO JUMIEH3MOHHOMY JIOTOBOPY WJIM HMCKJIIOYMTEIBHOE IMPaBO Ha
IPOU3BEICHNE NIEPEIo K HOBOMY MTPaBo00Ia aTeNIo.

39.3. Ecam HCKIIOYMTENBHOE TMPaBO Ha CIYyXKEOHOE MPOU3BEICHHE
MPUHAIICKUAT PaOOTHUKY (aBTOPY) M3HAYAIIBHO IO JIOTOBOPY C pabOTOIaTEIeM WITH
Ha OCHOBaHUU ab3ara BToporo nyHkra 2 ctatbu 1295 'K P®, paboronarens numeet
IPaBO MCIOIb30BaTh TAKOE MPOM3BEICHUE CIOCOOaMH, O0O0YCIOBIEHHBIMH IIEJBIO
CIly’)k€OHOTO 3aJaHus, W B IMpeJenax, BBITEKAIOMIMX W3 3aJaHus, a TaKKe
0oOHapo0BaTh TAaKOE MPOU3BEACHHE, €CJIM UHOE HE OMPENETICHO T0TOBOPOM MEKITY
HUM U paOOTHUKOM. PaOOTHUK mpu 3TOM BOpaBe IO CBOEMY YCMOTPEHUIO
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UCIIOJIb30BATh CIIly’K€OHO€ TpPOU3BEJCHUE croco0amu, HE
OOyCJIOBJICHHBIMHU TIETIBI0 CIIY’)KEOHOTO 3aJjaHus, a TaKXe CIoco0amu, XOTS U
0OyCJIOBJIEHHBIMU 1EJIBIO 3a/IaHUsI, HO 3a MpeJeiaMu 3TOro 3aaHusl.

40. IIpu pemieHnu BONpoca O NMPUHANICKHOCTH UCKITIOUUTEIIBHOTO MpaBa Ha
nporpammy Juisi OBM unm 6a3y maHHBIX, CO3[IaHHYIO MO TOCYAapCTBEHHOMY HIIH
MYHULIUIATBHOMY KOHTPAKTY [JI1 TOCYJAPCTBEHHBIX WM MYHMIIUINAIBHBIX HYX],
CyJaM CIelyeT PyKOBOJICTBOBAThCS MOJOKEHUAMH cTaTbu 1298, a He cTtatbu 1296
['K P®.

41. B cooTBeTCTBMM € MOANYHKTOM 2 myHKTa 2 ctatbu 1299 I'K PO B
OTHOIIICHUU TPOW3BEJICHUSI HE JOMYCKAIOTCS M3TOTOBJIICHUE, PACIpPOCTpPaHCHHUE,
cladya B MPOKAaT, MPEJOCTaBICHUE BO BpPEMEHHOE 0€3BO3ME3JHOE IMOJb30BAHMUE,
UMIIOPT, peKJiama JII000H TEXHOJIOTHHU, JTI000r0 TEXHUYECKOTO0 YCTPOUCTBA MU UX
KOMIIOHEHTOB, HMCIOJIb30BAHUE TAKUX TEXHUUYECKUX CPEICTB B LEJSIX MOIYYEHUS
npuObUIM MO0 OKa3aHUWE COOTBETCTBYIOIIMX YCIYT, €CJIM B PE3yJbTaTe TaKUX
JNEUCTBUM CTAHOBUTCS HEBO3MOXKHBIM HCIIOJb30BAaHUE TEXHUYECKUX CPENICTB
3alUThl ABTOPCKUX MpaB JIUOO 3TH TEXHUUYECKHE CPEJICTBA HE CMOTYT 00ECIEUUTh
HAJUISKAIIYIO 3allUTy ATUX TpaB (TO €CTh yKa3aHHBIE TEXHOJOTHUU HUCIOIB3YIOTCS
JJ1s1 00X0/1a TEXHUUECKUX CPEJICTB 3aIUTHI).

ITon Takoil 3amper MOANAJarT TEXHOJIOTUU, TEXHUYECKUE YCTPOWCTBA WIIU
WX KOMIIOHEHTBI, KOTOpPBIE pEKIaMUPOBAIIMCh, MpeAJIarajuch K MOpoJaxke U
MPOJIaBAIUCh UMEHHO B KAYECTBE CPEJICTB 00X0/1a TEXHUYECKUX CPEJICTB 3aLTUTHI.

B T0 ke BpeMsi JaHHBIN 3alpeT HE OXBATHIBAET CIydau, KOT/a TEXHOJIOTHH,
TEXHUYECKUE YCTPOWCTBA WM MX KOMIIOHEHTHl HW3HAUYaJbHO pa3paldaThIBAINCH,
W3TOTOBISUIUCH U PACTIPOCTPAHSIIUCH B IIEJSX, HE CBS3AHHBIX C OCYIICCTBICHUEM
wi ofecreyeHneM 00XoJa TEXHMUYECKHX CPEJCTB 3allUTHI (MPU OTOM CYIY
HEOOXOJMMO YCTAaHOBUTH, BO3MOKHO JIM KOMMEPUYECKOE HCIOJIb30BAHUE TaKUX
TEXHOJIOTHI, TEXHUYECKUX YCTPOMCTB WM MX KOMIIOHEHTOB B KaKUX-JTHOO MHBIX
LEJISIX, OTJIMYHBIX OT 00X04a TEXHUYECKUX CPEJICTB 3AIUTHI).

42. Ilpu pacCMOTpPEHUH CYIOM J€jia O 3aIIUTE aBTOPCKHUX IMPAB HAIJIEKHUT
UCXOAUTh W3 TOrO, 4YTO TMOKa HE JO0KAa3aHO HWHOE, aBTOPOM IMPOU3BEICHUS
(oOnamareneM MCKIIOYMTEIHLHOTO TMpaBa Ha MPOU3BEICHUE) CUMUTACTCS JIMIIO,
YKa3aHHO€ B KaueCTBE TAKOBOTO Ha SK3eMIULspe mpousBeacHus. HeoOxoaumocTh
MCCIIEIOBAHUSI MHBIX JI0KA3aTEbCTB MOKET BO3HUKHYTh B CIIy4ae, €CJIM aBTOPCTBO
JIMIa Ha IPOU3BEJICHUE OCTIapUBACTCHI.

43. Tlpumenss nonoxenus crarert 1299 — 1301, 1309 — 1311, 1515 u 1537
'K P® 0 B3bICKAaHUM KOMIIEHCAIIUH, CY Il IOJKHBI YYUTHIBAThH CIEIYIOIIEE.

43.1. TpeOGoBaHue O B3BICKAHUW KOMIICHCAIIMM HOCHUT HMYIIIECTBEHHBIN
xapaktep. HecMoTpsi Ha TO 4TO pa3Mep MojJieKalleld B3bICKAHUIO KOMIICHCAIIUU
OTpeeNsieTCss 0 yCMOTpeHuto cyaa (ab3ar Bropoit crateu 1301, aG3arr BTOpoit
cratbu 1311, moanmynkr 1 myHkra 4 cratem 1515, noanynkr | myHkTa 2 cratbu
1537 'K P®), B uckoBoM 3asiBJICHUU JOKHA OBITh yKa3aHa II€HA UCKA B TBEPAOU
cymme. Mcxons U3 pasmepa 3asiBISHHOTO TpeOOBaHUs OIpeesseTcs Mo aIeKaniast
yIuiaTe TOCyJapCTBEHHAs MOLINHA.
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Eciun uctnom He ykazaHa IieHa HCKa (pa3mep TpebyeMoi
KOMIIEHCAIIMHN), CyJ BBIHOCUT OTpEJeIeHHe 00 OCTaBIECHHUH COOTBETCTBYIOILETO
HMCKOBOTO 3asiBiicHUs 0e3 nBrxkeHus (ctathbs 136 ['TIK PO, ctates 128 AIIK P®D).

43.2. KowmmeHcanus TMOAJICKHUT B3bICKAHUIO TMPH JOKAa3aHHOCTU (haKTa
HapylleHus, TpH OTOM I[paBooOJagaTeNb He 00s3aH JI0Ka3bIBaTh pa3Mep
MMOHECEHHBIX YOBITKOB.

43.3. PaccmarpuBas jena O B3bICKAHMHM KOMIIEHCAIIMM B pa3Mepe OT JECSTH
TBICSIY J0 TSATH MUJUIMOHOB pyOJeil, cyn ompeaenser CyMMy KOMIIGHCAIlUU B
yKa3aHHBIX 3aKOHOM TIpejiesiax 10 CBOEMY YCMOTPEHHUIO, HO HE BBIIIE 3asBICHHOTO
uctiioMm TpeboBanus. [Ipm 3ToM cya He JHMIIEH TMpaBa B3BICKATh CYMMY
KOMIIEHCAIIMU B MEHBIIIEM pa3Mepe M0 CPAaBHEHUIO C 3asBIICHHBIM TpeOOBaHUEM, HO
HE HIDKE HUBIIETO Tpejeiia, YCTaHOBJICHHOTo ab3areM BTopeiM cTaThu 1301,
ab3aneM BTOpbIM crTaThu 1311, moamynkTtom 1 myHkta 4 crarbu 1515 wium
noAnyHKTOM 1 mmyHkTa 2 crateu 1537 I'K PO.

Pasmep mnomnexaieid B3bICKAHMIO KOMIICHCAIIMM JIOJDKEH OBITh CYJIOM
o0ocHoBaH. Ilpu ompeneneHun pasMepa KOMIIGHCAIIMM CYyJA, YYUTHIBasi, B
YaCTHOCTH,  XapakTep  JOMYIIEHHOTO  HapyLICHHWs, CpPOK  HE3aKOHHOIO
UCIIOJIb30BAaHUS PE3yJIbTaTa HWHTEIUIEKTYaJIbHON JEATEIbHOCTH, CTENEHb BHUHBI
HApYILIUTENs, HATMYKUE paHee COBEPIICHHBIX JTUIIOM HAPYIIEHUNH UCKIIOYUTEIHHOTO
mpaBa JAaHHOrO TMpaBooOjajaTessi, BEpPOSATHbIE YOBITKM MpaBoOOagATENs,
MPUHUMAET pElICHUE, UCXOJs W3 MPHUHIUIIOB PAa3yMHOCTH U CHPABEIJIMBOCTH, a
TaK)K€ COPa3MEPHOCTH KOMIIEHCALIMH MMOCTIEACTBUSAM HAPYIICHHUS.

43.4. Ecmu mnpaBooOnagaTeieM 3asBICHO TpeOOBaHME O  BBIILJIATE
KOMIIEHCAIIUM B JBYKPAaTHOM pa3Mepe CTOMMOCTH IpaBa HCIOJIb30BaHUS
mpou3BeNeHNs, OOBEKTa CMEXKHBIX MpaB WM TOBAPHOIO 3HAKA, OMpPeaAeNseMoun
UCXOJIA U3 LIEHbI, KOTOpas MIPU CPAaBHUMBIX 00OCTOSATEIBCTBAX OOBIYHO B3UMAETCS 3a
MPAaBOMEPHOE MX MCIOJIb30BaHUE, TO MIPU ONPEACICHUN pa3Mepa KOMIIEHCAINU 3a
OCHOBY CJeAyeT MNPUHUMATh BO3HArPAXKJIEHHE, OOYCIOBICHHOE JUUEH3MOHHBIM
JIOTOBOPOM, MPETyCMATPUBAIOIIUM MPOCTYIO (HEUCKIIIOUUTENIbHYIO) JTUIEH3HIO0, Ha
MOMEHT COBEPILECHHS HAPYIIEHUSI.

43.5. Ecnu Ha ocHoBanuu ctatbu 1514 T'K P® npaBoBasi oxpana ToBapHOTO
3HAaKa YXe IMpeKpalleHa, TpeOOBaHME O BO3MEIICHHH YOBITKOB WJIM BBIILIATE
KOMITCHCAIIMM MOXET OBITh 3asIBJICHO JIUIIOM, SIBJISIBITUMCSI IPaBOOOJIaiaTesieM Ha
MOMEHT COBEPILECHHS MPABOHAPYIICHHUS.

[Ipu mpenocTaBieHUH TPEThEMY JUITYy TpaBa MUCIOJIB30BAHUS MMPOU3BEACHUS
(TOBapHOro 3HaKa) MO JIMLUEH3MOHHOMY JOTOBOPY WJIM MpHU NEepeaadye TPEeTbeMy
JUIYy UCKIIOUUTETHFHOTO MpaBa Mo JOTOBOPY 00 OTUYKIEHHH ATOTO IpaBa MpPaBo
TpeOOBaHMS BO3MEIICHUSI YOBITKOB, MPUUYMHEHHBIX JTOMYIIEHHBIM 0 3aKJIIOUYCHUS
YKa3aHHOTO JOTOBOpAa HAPYIICHWEM, WM BBIIJIATHI KOMIICHCAIMM 3a TaKoe
HapylleHWe HE TNEepeXoauT K HOBOMY mpaBoobiagatento. CooTBETCTBYyIOLIEE
TpeboBaHNE MOXKET OBITh 3asBJICHO JIUIIOM, KOTOPOE SBJISIIOCH TTpaBooOIagaTeieM
Ha MOMEHT COBEPILIECHUS HAPYIICHUSI.
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Bmecrte ¢ Tem npaBo TpeOOBaHHUS BO3MELIEHUS YOBITKOB WJIM BBIILIATHI
KOMIICHCAIIUM MOET OBbITh TMepeJaHo IO COrJalleHuIo 00 yCTymke IpaBa
(TpeGoBaHus).

44. B crarbe 1302 I'K P® mnpegycMOTpeHbl OOECHEUYUTENBHBIE MEPHI,
KOTOpBIE MOTYT OBITh MPUHATHI IPU PACCMOTPEHUHU JI€]1 O HAPYLIEHUU aBTOPCKHUX
npaB. CyaaMm ciieyeT yYUTbIBAaTh, YTO COAEPIKALIUICA B 3TOM CTaThe MEPEUYCHb HE
SIBIISIETCS UCYEPIIBIBAIOIIIM. Hanpuwmep, BO3MO>KHO IpPUMEHEHHE
o0ecreunTenbHBIX MEp B BHJIE 3alpeTa JMIy Ha OMyOJMKOBaHHE MPOU3BEICHUS
WIM Ha €ro pacnopoCTpaHEHHWE N0 pa3pellieHus crnopa o0 aBTOPCTBE ATOrO
IIPOU3BEICHHUS.

[Topsanmox OPUHSTHS 00ecIeYnTeNbHbIX Mep ornpezaensercs
COOTBETCTBYIOIIHUM MPOLECCYATbHBIM 3aKOHOIATEIECTBOM.

IIpaBa, cMexKHBbIE C ABTOPCKUMH

45. Ilpu 3akIOYEeHWH C HCIOJHUTEIEM JOrOBOpa O  CO3JaHUHU
ayJIMOBU3YaJIbHOTO TIPOW3BEIAECHUS COrJaCUe HMCIOJHUTENS Ha HCIOJIb30BaHUE
UCIIOJIHEHUSI B COCTaBE AayJIMOBHU3YaJIbHOTO IIPOW3BEICHUS IMPEAINOIaraceTcs.
Cornacue HMCHOJHUTENS Ha OTAEIBHOE MCIOJIB30BAHME 3BYKA WM M300pa)KEHUs,
3a(pUKCUPOBAHHBIX B AayJAHOBHU3yaJbHOM IIPOU3BEAECHUU, JIOJDKHO OBITH MPSIMO
BBIPAXKEHO B oroBope (myHKT 4 ctathu 1317 'K PD).

CynaMm HaJUIeKUT MUMETh B BHJY: 3Ta HOpPMa OTHOCHUTCS HE K IpaBHJIaM,
YCTaHOBJICHHBIM 3aKOHOM Juisi jaoroBopa (cratea 422 'K P®), a x mnopsaxky
3aKOHHOTO MCHOJb30BaHUs 3ByKa WK u300paxeHus. CienoBaTellbHO, OTAEIbHOE
UCIIOJIb30BAHUE 3BYKA WJIM M300pa’KE€HUsI MPU OTCYTCTBHM MPSIMOTO YKa3aHUs Ha
OpelOoCTaBI€HUEe TakKoro ImpaBa B  JIOTOBOpPE  SBIISETCS  HapylIEHUEM
UCKJIFOUUTENILHOTO MpaBa MCHOJb30BaHUS HCIOJIHEHUS W B TOM CJyyae, €ClH
COOTBETCTBYIOIIUN JOTOBOP OBLI 3aKIIOYEH 0 MOMEHTA, KOI/la 3TO TpeOOBaHUE
OBLJIO YCTAHOBJIEHO 3aKOHOJATENEeM CHadaia B 3aKkoHe 00 aBTOPCKOM IIpaBe, a
norom B Kozekce.

46. IlpaBo wmsroroButenss 0as3bl JaHHbIX (maparpad 5 rnaBel 71 'K PD)
OXpaHsIeTCs TOJIBKO B OTHOIICHUU 0a3bl TaHHBIX, CO3JaHHOM MM OOHApOAOBAHHOMN
nocine 31.12.2007.

[IpaBo myOnmkaTopa Ha NMPOU3BEICHUE HAyKH, JIUTEPATYpPbl UM HCKYCCTBA
(maparpad 6 rnaBsl 71 Koaekca) oxpaHsieTcsl TOJIBKO B OTHOIIICHUU MPOU3BEICHMUS,
paBOMEPHO 0OHAPOI0BAHHOTO MybnukaTopom nocie 31.12.2007.

ITaTrenTHOE MpaBo

47. BruigBieHHe B paMKax JKCIEPTU3bl 3asBKM Ha M300pETEHUE, MOJIE3HYIO
MOJIeSIb WJIM TPOMBIIIJIEHHBIH 00pa3el] HEeBO3MOXHOCTH MaTEHTYEMOro crocoba
WM pelieHus ObITh OOBEKTOM MATEHTHBIX MpaB B cuily myHKTa 4 ctathu 1349 I'K
P® (B 4acTHOCTH, BBISBIEHHE TOTO, YTO NATEHTYEMOE PEIICHUE MPOTUBOPEUUT
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OOLIIECTBEHHBIM MHTEpPECaM, IPUHIIMIIAM TYMAaHHOCTH M MOpPAJId)  CIYKUT
CaMOCTOSTEJIbHBIM OCHOBAaHUEM ISl OTKA3a B BbIJa4e IMaTEHTA.

48. Kak npeaycmoTpeHo mnoamyHkToM 2 mnyHkta 1 ctateu 1406 'K PO,
cnopel 00  YCTAaHOBJIEHHMHM TaTeHTooOnaaarens (0 TMPU3HAHWK  TpaBa
naTeHTOoO00IaAaTeNs ), TO €CTh CIOPBl O TOM, KOMY IPUHAJICKUT UCKITIOUYUTEIHHOE
IpaBO Ha HW300peTeHUE, NOJIE3HYI0 MOJENb WM IPOMBIIIIEHHBI o0pasel,
paccMaTpUBaIOTCA CYIOM.

[Ipu paccMoTpeHHH TaKMX CIIOPOB HEOOXOAMMO MPUHUMATH BO BHHMAaHUE,
yTo coriacHo ctatke 1353 'K P® wuckmrountenbHOE MpaBO Ha H300peTeHUE,
MOJIE3HYIO MOJIENb WJIM IMPOMBINUICHHBIM 00pa3el] MpU3HACTCA U OXPAHSIETCS MpHU
YCIOBUM TOCYJapCTBEHHOW PErucTpalli COOTBETCTBYIOIIETO H300peTeHUS,
MOJIE3HOM MOJIEM WM NPOMBINIJICHHOrO 00pasiia, Ha OCHOBAaHUU KOTOPOMU
PocnaTteHT BbIIaeT TATEHT Ha M300pETEHHE, TMOJE3HYI0 MOJCNIb  WIH
npoMbIIUIeHHBIH oOpasen. [Ipu 3ToM ucxons u3 nynkra 1 crateu 1354 Kopgekca
MMEHHO MAaTEeHT YA0CTOBEPSET UCKIIIOUUTENBHOE TPABO Ha N300pETEHHE, MOJIE3HYIO
MO/IEJIb WU IPOMBIIUIEHHBIA 00pa3el.

C yderoM »5TOro cyJamMH paccMaTpuBalOTCSd CHOpPbl 00 YCTaHOBJIEHUU
naTeHToOo0 aAaTeNsl TOJNBKO B OTHOIIEHUH 3aperuCTPUPOBAHHOTO H300pETEHHS,
MOJIE3HOM MOJIENU WJIM TIPOMBIIIUIEHHOTO 00pa3iia (TOJIbKO TOCIie BhIJauH MaTeHTA).
Pemenne cyna 1o TakoMy CHOpY SBJIIETCS. OCHOBAaHHMEM [UJIi BHECEHHUS
PocraTeHTOM  COOTBETCTBYIOIIMX H3MEHEHHH B ['OCylapCTBEHHBI pPEECTP
nzooperenuit Poccuiickoit ®enepauuu, ['ocygapcTBEHHBI peecTp MONE3HBIX
mogenen Poccuiickoit @enepanuu uinu [ ocy1apcTBEHHBIN peECTp NPOMBILIIICHHBIX
o0pa3noB Poccuiickoit denepainuu 1 BbIJa4yu HOBOT'O MATEHTA.

49. B cuny a03arieB TpeThero M ueTBepToro myHkra 3 crarbu 3 IlaTeHTHOTO
3akoHa Poccuiickoit ®enepauun (aeiictBoBaBuiero ao 01.01.2008) mateHT Ha
MOJIE3HYI0 MOJIENb JEHCTBOBAJ O WCTEUECHUS MATU JIET C AAThl MOJA4d 3asBKU B
PocnaTeHT, mpu 3TOM CpOK JEHCTBHS TATEHTa MOT OBITh IPOJJIEH, HO HE OoJiee ueM
Ha TPU roja; MAaTEHT Ha MPOMBINUICHHBIM 00pa3er] MeHCTBOBA 10 WMCTEUEHUS
JIECSATH JIET C AaThl 0J1auu 3asBKU B PocmareHt, npu 3TOM CpOK ACMCTBUS MaTeHTa
MOT OBITh MPOJUICH, HO HE OoJiee YeM Ha MSTh JIeT.

C 01.01.2008 cpoku nelcTBHS UCKIIOYUTEIBHBIX IIPAB HA TOJIE3HYIO0 MOJIEIb
U TIPOMBINUICHHBIN oOpazen yctaHoBieHbl ctatbeit 1363 'K PD: nns mone3nbix
Mojieel — AecsATh JieT (C BO3MOKHOCTBIO MPOJIJICHUsI He 0oJiee ueM Ha TpH Toja),
JUTSI IPOMBITIUICHHBIX 00pa3IoB — MATHAAIATH JIET (C BO3MOXKHOCTBIO MPOJICHUS HE
OoJiee yeM Ha JIeCSITh JIET).

[Ipu pemeHun Bompoca O CPOKE JEHUCTBUS HCKIIOYUTEIBHOrO IMpaBa Ha
MOJIE3HYI0 MOJIENIb M TMPOMBILUICHHBINM 00pasel] cyaaMm, UCXOIs W3 MOJOKEHUN
ab3ama TpeTbero cratbu 5 BBogHOro 3akoHa, cienyeT UMETh B BUIY: €CIHU CPOK
JNEUCTBUS TIAT€HTa (B TOM YHUCJE C YYETOM MpPOJJIEHHUsS, €CId OH IPOJJIeBajCs),
yCTaHOBJIEHHBbIN cTaThell 3 IlaTenTHOrO 3aKk0Ha Poccuiickoii denepannn, HE UCTEK
Ha 01.01.2008, oH MOJJIEKUT MUCUUCICHUIO B COOTBETCTBUU C IYHKTOM | CTaThu
1363 IT'K P®. IIpu sToM cpoK, UCUMCIsieMbIii HA OCHOBaHUM myHKTa 1 ctaTthu 1363
Konekca, MoxeT ObITh NMPOAJIEH B MOPSAKE, NPEAYCMOTPEHHOM ITYHKTOM 3 3TOMU
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CTaThH, HE3aBUCHUMO oT TOr0, TPOAJICBAJICS T paHee CpOK,
UCYHUCJIABIINICA HA OCHOBAaHMM crTartbu 3 llareHTHOro 3akoHa Poccuiickou
denepanum.

50. B cootBerctBHM co crathsimu 1232, 1369, 1490 'K PD morosop 00
OTUY’KJICHUM TIAaTEHTAa, JIMIIEH3UOHHBIN TOTOBOP U JAPYTrHe JOTOBOPHI, TOCPEICTBOM
KOTOPBIX  OCYHIECTBISICTCA  PACHOpPSHKEHUE  UCKIIOYUTENbHBIM — IIPaBOM  HA
U300peTeHue, MOJE3HYI0 MOJIENb WM MPOMBIIUICHHBIN 00pa3ell, a TakKe JOTOBOP
00 OTYYXJCHUHM HCKIIOYUTEIBHOTO TpaBa HA TOBAPHBIM 3HAK, JUIICH3MOHHBIN
JIOTOBOP ¥ JIpyTU€ JIOTOBOPBI, IOCPEACTBOM KOTOPBIX  OCYILECTBIAETCS
pacnopsiKeHHe HCKIIOYMTEIbHBIM TMPAaBOM Ha TOBApHBIM 3HAK, MOJJIEXKAT
rocyapcTBeHHOM peructpanuu B PocnateHTe u 0e3 yKa3aHHOW pErucTpaiuu
CUUTAIOTCA HEJCHCTBUTEIbHBIMH.

Cornamenus o0 M3MEHEHMHM YCIOBUW TaKUX JOTOBOPOB, B TOM YHCIIEC B
OTHOIICHUU pa3Mepa MPEeIyCMOTPEHHBIX JIOTOBOPOM TIUIATEKEH, SBISIOTCA HX
HEOTHEMJIEMOM YacCThI0, HA JIAaHHBIE COTJIAIIICHUSI pacpocTpaHsieTcsa TpedboBaHue 00
00s13aTeNTbHON TOCYAapCTBEHHOM perucTpaIuy.

C yuerom mnonoxenuit crareit 389 u 391 Komekca ycrymka mpasa
(TpeboBaHusA) O HAa3BAaHHBIM JIOTOBOPAM, & PABHO MEPEBOJ J0JIra, BHITEKAIOIIETO
U3 OTUX JOTOBOPOB, TaKXKe TMOJJIeKAT TOCYJapCTBEHHONW pErucTpalnud B
Pocmarenre.

51. Ilynktrom 4 cratem 1370 T'K PO omnpeneneH nopsiAOK BbIIIATHI
KOMIIEHCAllMK  paboTo/aTelieM, UCHOJB3YIOINIMM  CIy)KeOHOe  H300peTeHue,
CIIy’)KEOHYIO TMOJIE3HYIO MOJI€Jb WM CIYXKEOHbIM INPOMBINUICHHBI o00pasen B
COOCTBEHHOM MPOM3BOACTBE HAa YCIOBUAX MPOCTOM (HEUCKIIOYUTEIBHOM)
aunieH3un  (ab3aly  BTOpPOW  HA3BAaHHOTO  IYyHKTA), WM  BO3HArPaKICHUS
paboTonaTenemM, MOJMYYMBLIIMM NATEHT Ha CIy:KeOHOE H300peTeHHE, CIYXKEOHYIO
MOJIE3HYI0 MOJIENbh WJIU CIY>KEOHBIN MPOMBIIIIEHHBINH 00pasell, Tu00 MPUHSBIIUM
peleHrne 0 COXpaHeHWH WHGOPMAIUKU O TAKOM HM300PETEHHH, MOJIE3HON MOJICIH
WM TIPOMBIIIEHHOM 00pasile B TailHe U COOOUIUBIIUM 00 3TOM pabOTHHKY, TUOO
NepeIaBIIuM MPaBO Ha MOJyYCHHE MaTeHTa APYroMy JHILY, JTMOO0 HE MOTYYHBIINM
MaTEHT MO MOJAAHHOW MM 3asiBKE MO 3aBUCSIIUM OT HEro nmpu4yuHam (ab3ary TpeTtui
HA3BaHHOTO MyHKTA).

Cynam HeoOXO0AMMO HMETh B BHUAY, YTO 3aKOHOJATENb HWMIIEPATUBHO
OTpeAeNseT JIMIO, BHIIUIAYMBAIONIEE COOTBETCTBEHHO KOMIICHCAIUIO WU
BO3HArpaxjaceHue. TakoBBIM JHMIIOM SIBISiETCS paboTojaTeh (JIUIO, SBIISBIICECS
paboTrojgaTeneM  Ha ~ MOMEHT  CO3JIaHUSl  CIIY’)KEOHOro  MPOU3BEICHUS).
CrnenoBaTenbHO, JaKe B TOM cllydae, €Ciu IMpHHAIIekKaIue padboToIaTelio mpaBa
Ha pe3yNbTaT MHTEIUICKTYaJbHOW AESITENbHOCTH TepeNaHbl (TPeaoCTaBIICHbI) 1O
JIOTOBOPY 00 OTYYXXJIEHWU TMpaBa WIW IO JHIICH3UOHHOMY JOTOBOPY, JHIIOM,
OOsI3aHHBIM TUTATUTH KOMIICHCAIIMIO WJIM BO3HArpakJIeHWe paOOTHHKY, OCTaeTCs
paboToaaTensb.

K wHBIM numam faHHas O0OS3aHHOCTH MOXKET TIEPEUTH B TOPAIKE
YHUBEPCAITBHOTO MPABOMPEEMCTRA.



27

[Ipn sTOM pasmep KOMIEHCAUMM WJIM BO3HATPAXKICHHS  OMNPEACIISIETCS
JIOTOBOPOM, a B CJIy4ae cropa — CyJ0M.

Takue criopsl MOABEJOMCTBEHHBI CyJIaM 00IIel IOPUCIUKITUH.

52. Cornacao cratbam 1248, 1398, 1513 I'K P® pemenus Pocnarenra,
MPUHATBIE IO PE3yJIbTATaM PACCMOTPEHHUS BO3PAKEHUHM MMPOTUB BbIA4M ATEHTA HA
M300pEeTeHHE, MOJE3HYI0 MOJIENIb WM MPOMBIIIIEHHBIA 00pasell, a TakkKe MPOTUB
MPEeOCTaBIICHUS] TIPABOBOM OXpaHbl TOBAPHOMY 3HAKY, MOTYT OBITh OCHOpPEHBI B
cyne.

IIpu paccMoTpeHUH TakuX AN CyAaM CIIEAYyeT YYUThIBATh, UYTO HAPYILICHHS
PocnarenTomM mnpoueaypbsl pacCMOTPEHUSI BO3PAKEHUN IMPOTHUB BbIJAYU IMATEHTA
WM TPOTHUB MPEIOCTABICHUS IPABOBOM OXpaHbl TOBAPHOMY 3HAKY SIBIISIIOTCS
OCHOBaHMEM JUIsl TPU3HAHUA TMPUHSATOTO HEHOPMATUBHOTO IMPABOBOTO aKTa
HEJICUCTBUTEIbHBIM TOJBKO IIPU YCIOBUHU, €CIM O3TH HAPYLIEHUS HOCSIT
CYIIECTBEHHBIM XapPAKTEP, YTO HE MO3BOJUIO POCHAaTeHTy BCECTOPOHHE, MOJIHO U
OOBEKTHUBHO PACCMOTPETh YKa3aHHbBIEC BO3PAKECHUSI.

53. Eciu mo pe3yibTaraM pacCMOTPEHHs Jefia 00 OCMapuBaHUM PELICHUS
PocnaTtenta cygom  oOmied  IOPUCIUKIIMKM  YCTAHOBJIEHO, YTO  JAHHBIN
HEHOPMATHBHBIM MPABOBOM aKT HapyllaeT MpaBa M CBOOOJBI TpakJIaHWHA WIH
CO3/aeT MPEMATCTBUS K OCYIIECTBICHUIO TPAXKIAHUHOM €ro IpaB U cBOOO/I, TO Cy.I
corinacHo yactu 1 crtateu 258 I'TIK P® npunumaer pemienve o0 00sS3aHHOCTH
COOTBETCTBYIOIIETO OpraHa TrOCYJapCTBEHHOW BIIACTH, OpraHa MECTHOIO
CaMOYIIPABJIEHHUS, TOJKHOCTHOTO JIMIIA, TOCYAAPCTBEHHOTO WJIM MYHUIIMIAJIBHOTO
CJIy’Kalller0 YCTPAHUTH B TIOJIHOM 00BbEME JIOMYIIEHHOE HapyIIeHUE MPaB U CBOOO
rpaKJaHWHA WJIA TPENATCTBUE K OCYIIECTBICHUIO TPAXIAHWUHOM €ro MpaB M
cBOOO/I.

Ecnu mo pesynbratam paccMOTpeHHs Jeja 00 OCHapuBaHUU PELICHUS
Pocnatenta apOuTpakHBIM CyJOM YCTAaHOBJIGHO, YTO JAaHHBIH HEHOPMATHUBHBIN
MPAaBOBOM aKT HE COOTBETCTBYET 3aKOHY WJIM WUHOMY HOPMATHUBHOMY IMPAaBOBOMY
aKTy ¥ HapyliaeT TpaBa U 3aKOHHbIE MHTEpECHl 3asBUTENsI B  cdepe
MPEINPUHUMATEIBCKOW U MHOM 3KOHOMHYECKOW AEATEIIBHOCTH, TO CYJ COIJIACHO
yactu 2 cratbu 201 AIIK P® npuHuMaeT pemieHue O MPU3HAHUM 3TOTO aKTa
HEJICCTBUTEIBHBIM U B PE30JIOTUBHOM YAaCTM HAa OCHOBAaHWUM IyHKTa 3 yactu 4
cratb 201 AIIK P® yka3piBaeT Ha 00s3aHHOCTH PocmateHTa ycTpaHUTH
JONYIICHHBIE HAPYILICHUS TTPaB U 3aKOHHBIX UHTEPECOB 3asIBUTEIIS.

B pamkax ycTpaHeHHs NOMYIIEHHOTO HApYIICHHWs CyJ BIpaBe o00s3aTh
PocniaTeHT cOBEPIIMTH COOTBETCTBYIOIIME MPABOYCTAHABIMBAIOIIUE JICHCTBUS, A B
clily4ae HEOOXOIMMOCTH (Hampumep, NpH OTMEHE peIIeHHUs B CB3U C
CYILIECTBEHHBIM HapYIIEHUEM TPOIIEAYPHI €ro MPUHSITHS) — PACCMOTPETh 3asBJICHUE
WM  BO3pakeHue (MOCIyKUBILIEE OCHOBaHMEM NpuHATHS  PocrnareHTtom
OCTIIOPEHHOTO B CYJIE PEIICHHUS ) TOBTOPHO, C YUETOM PEIICHHS Cy1a.

Ecnmu mpu paccmotpennn gema o0 ocmapuBaHuuM perieHus: Pocrmarenta o0
OTKa3e B MPU3HAHUU HEJCUCTBUTEIbHBIM MATEHTA WJIM MPEIOCTABICHUS MTPABOBOM
OXpaHbl TOBapHOMY 3HAKy YCTAHOBJIEHO HaJIU4YME OCHOBAHUS MJIA TaKoro



28
NpU3HAHUA, TO Cyd €  YYETOM KOHKPETHBIX bakTHUeCKux
00CTOSITEILCTB BIpaBe Takke o00s3aTh PocmaTreHT aHHyIMpOBaThH TMATEHT,
pErucTpannio TOBAPHOIO 3HAKA.

54. Pemienne PocnareHTa o NMpU3HAHWM HEACHCTBUTEIBHBIM MATEHTA WIIH
MIPENOCTABIICHUS IPABOBOM OXPaHbl TOBAPHOMY 3HAKy BCTYNAET B CUILY CO JIHS €ro
NpUHATUA. Takoe pelIeHHe BJICYET aHHYJIMPOBAHUE IATEHTA, TOBAPHOI'O 3HAKa U
COOTBETCTBYIOIIETO HMCKIIOYUTEIBHOIO IpaBa ¢ MOMEHTa Mnojadyu B PocmareHt
3asBKM Ha BbIJIayy MATEHTA, PETUCTPALMIO TOBAPHOTO 3HAKA.

CrnenoBaTenbHO, HE MOTYT OBITh NMPU3HAHBI HApYIIEHUWEM NpaB JUIA, 3a
KOTOPBIM OBbLT 3apeTrUCTPUPOBAH MATEHT, TOBAPHBIN 3HAK, IEUCTBUSI MHBIX JIUI] 110
UCIIOJIb30BAHUIO M300PETEHUS, MOJE3HOW MO WM MPOMBIIUIEHHOro 00pasiia,
MMAaTEHT HA KOTOPbIM TMPHU3HAH  BOOCJIEACTBUU  HEACHUCTBUTEIBHBIM, IO
VCIIOJIb30BAaHUID TOBAPHOTO 3HAKA, MPENOCTABJIICHUE MPABOBOW OXPaHbl KOTOPOMY
BIOCJIEACTBUY NMPU3HAHO HEJIEUCTBUTEIbHBIM.

[Ipu »TOM mpu paccMoTpeHHH naen o0 ocnapuBaHuM perieHuid Pocnatenta
CyllaM ClJIeyeT yYUThIBaTh, UTO HEJACUCTBUTEIBLHBIM MOXET OBITh MPU3HAH U TOT
[IATEHT, JEHUCTBUE KOTOPOrO HAa MOMEHT pPAacCMOTPEHHs COOTBETCTBYIOLLETO
Borpoca PocnaTeHTOM mpeKkpaneHo, a paBHO U MPEIOCTABICHUE TPABOBON OXPaHbI
TOBapHOMY 3HaKy, I[paBOBas OXpaHa KOTOPOr0O HAa MOMEHT pPAaCCMOTPEHUS
COOTBETCTBYIOIIETO BoIpoca PocnateHTOM IpekpaiieHa.

Takxe cygaM HQIEKUT HUCXOAUTh M3 TOrO, YTO IIOCIE IPU3HAHUA
HEJICCTBUTEIBHBIMU TIATEHTA, MPEIOCTABICHUS IPABOBOM OXpPaHbl TOBAPHOMY
3HAKy CJHICJIKH, 3aKJIFOYEHHBIE HA OCHOBE IATEHTA WJIK O TOBAPHOM 3HAKE B IEPUOJ
UX JICUCTBUS, COXPAHAIOT JCUCTBUE B TOM Mepe, B KAKOW OHU ObLIM MCIOJHEHbI K
MOMEHTY BBIHECEHHUSl PEIICHUS O IMPU3HAHUU HEACUCTBUTEIBHBIMU IIATEHTA,
IIPENOCTABIICHHS IPABOBOW OXPaHbl TOBAPHOMY 3HAKY.

55. B cuny a63ana Broporo nmyHkra 4 crateu 1398 'K P® nunensnonnbie
JOTOBOPBI, 3aKJIIOYEHHBIE HAa OCHOBE I[IaTEHTA, NPU3HAHHOTO BIIOCIEICTBUHU
HEJICHCTBUTENLHBIM, COXPaHSIOT JEHCTBUE B TOW Mepe, B KakOW OHHM ObUIH
MCMOJIHEHBI K MOMEHTY BBIHECEHUSI PEIICHUS O HEJICUCTBUTEILHOCTH MTATEHTA.

COOTBETCTBEHHO, € MOMEHTa IIPU3HAHUS MaTEHTa HEICUCTBUTEIbHBIM
3aKJIFOUYCHHBIE JINIIEH3UOHHBIE IOTOBOPBI MPEKPAIIAIOT CBOE IEVCTBUE.

C y4eToM U3JI0KEHHOTO CyJIaM CIEAYET UCXOINUTh U3 CIETYIOLIETO.

B ynoBnerBopeHun TpeOOBaHUA JUIEH3MAaTa O BO3BpaTe JIMLEH3MOHHBIX
IJIATEXKEN 3a MEPUOM, NMPEALIECTBYIOIINN TPU3HAHUIO NTATEHTA HEAEUCTBUTEIbHBIM,
JOJKHO OBITh OTKa3aHo.

He moanexut ymoBineTBOpeHHIO TpeOOBaHME IHUIIEH3MApa O B3BICKAHUHU
HEYIUIAYEHHBIX JIMIEH3UOHHBIX IUIATEKEM 3a TMEpUOJ, NPEAUIECTBYOUIUN
MIPU3HAHUIO NTATEHTA HEIEMCTBUTEIIbHBIM.

[IpenycMOTpeHHbIE  HACTOSIIMM  MYHKTOM  JAHHOTO  MOCTaHOBJICHUS
Pa3bsACHEHUS] NPUMEHSAIOTCS UM K JIMUEH3UOHHBIM JOrOBOpPaM O MPEIOCTaBICHUU
MpaBa MCIOJb30BAHUSA TOBAPHOTO 3HAKA, 3aKIIOYECHHBIM 1O MPUHATHUS PEHICHUS O
MPU3HAHUN HEJICUCTBUTEIBHBIM IIPEIOCTABICHUS IPABOBOM OXpaHbl ATOMY
TOBapHOMY 3HaKy (myHKT 6 ctathu 1513 Konekca).
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56. CornacHo mnoanyHkry &8 mnyHkta 1 crateu 1406 'K P® cyas
paccMaTpuBaKOT, B YACTHOCTH, CIOPBI O pa3sMepe, CPOKE WU MOPSAJIKE BBIILIATHI
KOMIeHcanuii, npeaycMoTrpeHHbix Kopexkcom. IIpm »TomM paHHas Hopma He
IpeJroiiaraeT BO3MOXKHOCTH MAaTEHTOOOJMafaTeNsl 3allyiiaTh CBOM HapyIIEHHBIC
mpaBa  IyTeM  3asBl€HUs  TpeOOBaHUS O  B3BICKAHWM  KOMIICHCAIIHH,
npeaycMoTpeHHoi nmyHkToMm 3 ctatbu 1252 Konekca. Takoro poja cnoco0 3aiiuThl
MIpaB HE NMPEAYCMOTPEH MOJ0KEeHUsAIMU TaBbl 72 'K PO.

VYKa3zaHHYyl0 HOpMY CyAbl NPUMEHSIOT, paccMaTpuBas CHOPbI O
KOMITEHCAIUSAX KaK BUJE BO3ZHATPAXKICHUS, YIIJITAYMBAEMbIX HA OCHOBAHUM MyHKTa 3
cratbu 1359, crateu 1360, ab3ana Broporo nyHkra 4 crareu 1370, myHkra 3 craTbu

1392 Konekca.
IIpaBo Ha cekpeTr NpoU3BOACTBA (HOY-Xay)

57. Ilonoxenus rinasel 75 'K PO onpenenstor nopsAmok MpaBoBOM OXpaHbI
CEKpPETOB IMPOU3BOJICTBA (HOYy-Xay), TO €CThb CBEIEHUH JII0OOro Xapakrepa
(IpOM3BOACTBEHHBIX, TEXHUYECKUX, HKOHOMUYECKHX, OpPraHMU3alMOHHBIX U
JPYTUX), B TOM YHCIIE O PE3yJIbTaTaX WHTEJUICKTYyaJIbHON JESTEIBHOCTU B HAYYHO-
TeXHUUECKON cdepe, a Takke CBEICHH o0 cnocobax OCYIIECTBICHUS
npo(ecCHOHAIBHON  JIESITENbHOCTH, KOTOpPbIE HMEIOT JIEHCTBUTENBHYIO WM
NOTEHI[MATbHYI0 KOMMEpPYECKYI0 LEHHOCTh B CHJIy HEU3BECTHOCTH HMX TPETHUM
JUIAaM, K KOTOPBIM Y TPEThUX JHUI[ HET CBOOOJHOIO JOCTyla Ha 3aKOHHOM
OCHOBAHMH U B OTHOLIEHUHU KOTOPBIX 00JIa/laTeNIeM TaKUX CBEACHUIN BBEICH PEKUM
KOMMepuecKo TaiHbI (ctaths 1465 Konekca).

IIpm 3TOM Ccymam crnemyer yduThIBaTh, YTO PEXUM KOMMEPYECKOW TaWHBI,
IEpEYeHb HE NOMJIEXKAIIMX OXpPaHE CBEACHUM U NOPSNOK IPEAOCTaBICHHUS
COCTABIISIIONIEH  KOMMEpYECKYyl0  TalHy  HMH(POpMALMK  ONPEAENSIIOTCA B
cooTBeTcTBUM ¢ DenepanbHbiM  3akoHOM OT 29.07.2004 Ne 98-®3 «O
KOMMEPYECKOW TalHE.

Taxxe He0OX0IMMO MMETh B BUAY, YTO K OTBETCTBEHHOCTH 3a HapyllIE€HHE
WCKJIFOYUTEILHOTO MpaBa Ha cekpeT mpousBojicTBa (ctathsi 1472 'K PD) moxer
OBITh MPUBJIEUYEHO JII00OE JHIIO0, pa3riacHUBIIEe CBEACHMS, COCTABISIOIINE CEKPET
MPOU3BOACTBA (WM TOMYCTHUBIIEE MHBbIE HAPYLIEHUS HCKIIOYUTEIBHOTO IpaBa), B
TOM yucie nmyOnuuyHo-npaBoBoe oOpazoBanue (Poccuiickas deneparusi, cyobekT
Poccuiickoit ®epeparuy, MYyHHIUIIAIBHOE OOpa3oOBaHUE), €CJIM €ro Opras,
MOJIYYHMBIINI JTOCTYN K COOTBETCTBYIOIIEH WHMOpMAIUMU, TaKyr HHGOPMAIUIO
pasriacui (ctaths 14 @enepanbHoro 3akoHa «O KOMMEPUECKON TalfHE»).

IIpaBo Ha pupMeHHOE HAMMEHOBAHUE

58. Ilpu npumenennn crateun 1473 T'K P® cymam Hamiexut
PYKOBOJICTBOBATbHCSI CJICAYIOIIHM.

58.1. C yuerom mnonoxenul nyHkta 3 cratbu 1473 I'K PO xaxnoe
IOpUIMYECKOE JIMIO0, JICHCTBYIOIIEE B OPraHU3allMOHHO-TIPAaBOBOM  ¢opme
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KOMMEpPYECKOW OpraHu3aluu, JAOHKHO HMETh OJIHO  MOJHOE  (PUPMEHHOE
HAaUMEHOBAHHE M MOKET MMETh OJHO COKpalleHHOe (UPMEHHOE HAaWMEHOBAHHE.
IIpu sTtoM cormacHo myHKTy 1 crarem 1473, mynkty 2 crtateum 1475 Kopekca
¢upMeHHOE HAMMEHOBAaHHWE TOJUICKUT OXpaHe CO JHA TOCYJapCTBEHHOU
perucTpanuu puanueckoro muna. Kakol-mubo crenuanbHOM perucTpanuu
(GbupMEHHOTO HAMMEHOBAaHUSA, YKa3aHHOTO B YYPEAUTEIbHBIX JOKYMEHTaxX
opuanyeckoro ymna, ['K PO He npeamnonaraer.

58.2. B cuny nyHkra 4 crateu 54, nynkra | crareu 1473 I'K P® npaBo Ha
¢bupMeHHOE HAaWMEHOBAHME BO3HHUKAET TOJILKO Yy IOPUJIMYECKOro JIUIIA,
ABJISIIOIIETOCS. KOMMEPYECKOW OpraHU3aluei.

HanmMeHnoBanusi HeKOMMepUYeCKHX opraHuzaiuil (cratbs 4 dDenepaabHOTO
3akoHa oT 12.01.1996 Ne 7-®3 «O HEKOMMEPUYECKUX OPraHU3alUsaX») HE SBISIOTCA
CPEICTBOM HWHAWBUIyAIN3alUU OPUIMYECKUX JIMI B CMBICIE ITOJIOKEHUW YacTH
yetBepTor ['K P®, Ha HUX HE pacnpOoCTpaHIETCs IPaBOBasi OXPaHAa, YCTAaHOBIICHHAS
naparpadom 1 rnaser 76 Kogekca.

Beuny sToro npasuiia, npeaxycmorpenHblie ctatber 1473 'K PO, B ToM yncne
3alpeThl, coJepXKalyecss B IIyHKTe 4 O3TOM CTaThbu, Ha HEKOMMEPYECKHE
OpraHu3alMK HE PACIIPOCTPAHSIIOTCS.

He otHOCsTCS K pUpPMEHHBIM HAUMEHOBAHUSIM B cMbicie nosioxkeHuit ['K PO
HAaMMEHOBAHMS HE  SBISIOIIMXCA  IOPUAMYECKUMHU  JHUIAMU  OObEIWHEHUI
IOPUINYECKUX JIMII.

58.3. Iloxg cnoBamMu, HPOU3BOAHBIMH OT O(HUIIMATBHOTO HAUMEHOBAHHUS
«Poccuiickas ®enepanus» unu «Poccus», B cmbicie ab3alia BOCBMOro MyHKTa 4
ctatbu 1473 'K P® cregyer moHumaTh B TOM YHCIE CIOBO «POCCUUCKHUI» (U
IIPOU3BOJHBIE OT HETO) KAK HA PYCCKOM SI3BIKE, TAK M HA MHOCTPAHHBIX A3BIKaX B
PYCCKOU TPAHCKPUIIIMH, HO HE CIOBO «PYCCKHI» (M TPOU3BOAHBIE OT HETO).

58.4. IlpumenuTenbHo K noAanyHKTy 1 myHkra 4 crateu 1473 T'K P® B
(upMEeHHOE HAMMEHOBAaHUE IOPUAMYECKOTO JHMIA HE MOTYT BKIIOYATHCS TaKKE
IIOJIHBIE WJIM  COKPAILEHHbIE HAaWMEHOBAHUS MEKIOCYJApPCTBEHHBIX COHO30B
(manpumep: CoapyxkecTBO He3aBUCUMBIX rocyaapcts, CHI).

58.5. TpeboBanus k PuUpMEHHBIM HAUMEHOBAHUSAM KPEAUTHBIX OpPTaHU3alUN
onpeneneHsl Kak crateed 1473 'K P® (k HUM Takke NMPUMEHSIOTCS 3aIpEThI,
YCTAaHOBJICHHBIE MYHKTOM 4 3TOH CTaThM), TaK U cTaThel 7 DenepanbHOro 3aKoHa
«O ©OaHkax W OaHKOBCKOM JE€ATEIBbHOCTH», BBOJSIIEH JOMOIHUTEIbHbIC
TpeboBaHMs K (HUPMEHHBIM HAUMEHOBAHUSM YKa3aHHBIX OpTaHU3aIUN.

58.6. Cnooppl 0 (QUPMEHHBIX HAMMEHOBAHUSAX  I10JIBEJIOMCTBECHHBI
apOUTPAXKHBIM CyJaM.

59. Cornacuno nyHkrty 3 ctateu 1474 'K PO He gonmyckaeTcs UCNOIb30BaHUE
IOPUAMYECKUM JTUIIOM (PUPMEHHOTO HAMMEHOBAHHUSI, TOKIECTBEHHOTO PUPMEHHOMY
HAaMMEHOBAHMIO JPYroro HOPUANYECKOTO JUIA WM CXOJHOTO C HUM JO CTENECHH
CMELIEHUS, €CIM YKa3aHHbIE FOPUIAMYECKHE JIMIA OCYIIECTBISIIOT AHAJIOTHMYHYIO
NeATEIbHOCTh U (PMPMEHHOE HAaWMMEHOBAHHE BTOPOrO HOPUAMYECKOro JHIa ObLIO
BKJIFOYEHO B €IHMHBIA TOCYIAapCTBEHHBIH pEECTp IOpPUAMYECKUX Jul (paiee —
Peectp) panee, yem pupMeHHOE HAUMEHOBAHUE MEPBOTO FOPUIUYECKOTO JIULIA.
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[Ipu mpuMeHeHUH JaHHOW HOPMBI  CyJaM HEOOXOAMMO YUUTHIBATH: 3alLUTE
MOJIJICKUT UCKIIOYUTENBHOE NPABO Ha (pUpPMEHHOE HANMEHOBAaHUE IOPUANYECKOTO
JMIA, PaHbllIe APYTrOro BKIIOUEHHOIO B PeecTp, BHE 3aBUCHMOCTH OT TOTO, KaKoe
U3 FOPUIMYECKUX JIUL PAHBIIE MPUCTYIHIO K COOTBETCTBYIOLIEH AEATEIbHOCTH.

60. Cynam cienyer UMeTh B BUIY, YTO B cuiy nyHKTa 4 ctateu 1474 'K PO
TpeOOBaHME  MPEKPaTUTh  HUCIOJb30BaHHE  (UPMEHHOTO  HAUMEHOBAHMS,
TOKJIECTBEHHOI0 (PMPMEHHOMY HAaMMEHOBAHMIO MPABOOOIAAATENs MU CXOJHOTO €
HUM JIO CTENEHU CMEIICHHS, B OTHOLUEHWU BUIOB JEATEIBbHOCTH, aHAJIOTMYHBIX
BUJAM JESTEIIbHOCTH, OCYILECTBISIEMBbIM IMPaBOOOIaAaTENEM, M BO3MECTHUTh
npaBooONaaTeNlio  MNPUYMHEHHBbIE  YOBITKM  MOXET  3aiBUTh  TOJIBKO
npaBoobsagatens. OpraHy, OCYIIECTBISIOIIEMY TOCYJapCTBEHHYIO PETHUCTPALMIO
IOpPUIMYECKUX JIML, HA OCHOBaHUM IyHKTa 5 ctaThu 1473 Koxekca npenocTaBieHoO
IIPAaBO MPEAbSIBUTH B CyJ TOJBKO HCK O MOHYXJEHUU K U3MEHEHUIO (PMPMEHHOIO
HAaMMEHOBAHMS W TOJIBKO B TOM Ciyyae, €clid (PUPMEHHOE HAUMEHOBAaHUE
IOPUIMUECKOTO JIMLIa HE COOTBETCTBYET TPEOOBAHMUSIM IYHKTOB 3 WU 4 3TOM
CTaThH.

WHpiM nuuaM mpaBo TpeOOBaHMSI OT IOPUAMYECKOTO JIMIA IMPEKpalleHus
HapywieHus mnojoxxeHuil mnaparpaga 1 rtmaBer 76 'K P® Kogpexkcom He
IIPEIOCTABIICHO.

61. IIpu npumenenun craten 1475 'K PO cynam HagneKuT y4YUThIBATh, YTO
OHa He HCKIoYaeT oxpaHy B Poccuiickoil ®exepanuu mnpaBa Ha (UPMEHHOE
HAaMMEHOBAHHME MHOCTPAHHBIX IOpUAHYECKUX JUL (cTaThs 8 IlapukcKoil KOHBEHIUU
10 OXpaHe MPOMBIIIIEHHONH COOCTBEHHOCTH).

IIpaBo Ha TOBapHbBIi 3HAK U MPABO HA 3HAK 00CJy:KUBAHUA

62. B cuny nynkra 1 crateu 1484 T'K PO wuckiIoyuTENbHOE MPABO
UCIIOJIb30BAaHUSA TOBAapHOTO 3HAKa MPUHAMICKHUT JHUIy, HAa HUMA KOTOPOIO
COOTBETCTBYIOIIMI TOBAPHBIN 3HAK 3aperUCTPUPOBaH (MPaBo0OIaIaTENIO).

CrnenoBaTenbHO, JUILy, HA UMSI KOTOPOTO 3apErUCTPUPOBAH TOBAPHBIN 3HAK,
HE MOXET OBITh OTKa3aHO B €ro 3amuTe (Jaxke B clydae, €CIU B CY]
NPEACTABISIIOTCA JOKA3aTelIbCTBAa HENMPABOMEPHOCTH PETUCTPAIMUd TOBAPHOIO
3HaKa) 10 MpPU3HAHUS NPEJOCTABICHUSA IMPABOBOM OXpaHbl TAKOMY TOBapHOMY
3HaKy HEJEHCTBUTEIBbHON B MOPAAKE, MpeaycMoTpeHHOM ctatbeit 1512 'K PO, unmn
IpPEKpaAlICHUs] MPABOBOK OXpaHbl TOBAPHOTO 3HAKA B IMOPSAIAKE, YCTAHOBJICHHOM
cratbelt 1514 Konexkca.

BwmecTe ¢ TeM cya BOpaBe OTKa3aTh JMIy B 3aIUTE €ro IpaBa Ha TOBAPHBIN
3HaK Ha ocHoBaHuu ctatbu 10 'K P®, ecnium mo marepuanam naena, UCXOIsl U3
KOHKPETHBIX (PAKTUYECKUX OOCTOATENbCTB, JEHCTBUS IO TOCYAApCTBEHHOM
PErucTpalii COOTBETCTBYIOIIETO TOBAPHOIO 3HAKAa MOT'YT OBITh KBaJTU(ULIUPOBAHBI
KaK 3JI0ynoTpeOIeHe MPaBoM.

63. CormacHo noamyHkTy 6 nmyHkra 2 crarbu 1512 I'K P® npegocraBnenue
NPaBOBOM OXpaHbl TOBApHOMY 3HAaKy MOXET OBITh OCHOPEHO M MPU3HAHO
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HEJICUCTBUTEIbHBIM IOJHOCTBIO WJIM YacCTHYHO B TEYEHHE BCETO CpOKa
JICVCTBUSI TTPABOBOM OXPaHbl, €CIU CBSI3aHHBIE C TOCYIAPCTBEHHOW PErUCTpALIUEH
TOBApHOTO 3HAKa JCHCTBUA TMpaBooOjafaTesiss MpPU3HAHBI B YCTAaHOBJICHHOM
MOPSKE 370YNOTPEOICHUEM MPABOM JIMOO HETOOPOCOBECTHOM KOHKYPEHIIUEH.

[Ipu paccmoTpenun aen o0 ocnapuBaHuU penieHud PocrnareHrta, mpUHATHIX
0 pe3yibTaTaM PAaCCMOTPEHHUS BO3PAKEHUI MPOTUB MPEIOCTaBICHUS MPABOBOM
OXpaHbl TOBAPHOMY 3HAKy I10 3TOMY OCHOBAHHIO, CyJaM CJIEAYET UMETh B BUAY, B
YaCTHOCTH, CIEAYIOLIEE.

B cuity wactu 2 crateun 14 @enepanbHoro 3akona ot 26.07.2006 Neo 135-
@3 «O 3amure KOHKypEeHUHH» (Janee — 3aKOH O 3allUTe KOHKYPEHIIUH) HE
JIOTyCKaeTCsl HEeNOOpOCOBECTHAsE KOHKYPEHIIMS, CBs3aHHAs C MPUOOpPETEHUEM H
UCIIOJIb30BAHUEM HCKIIFOUUTEIBHOIO IIpaBa Ha CpPEACTBAa WHIWBUAYaIU3alHUH
IOPUMYECKOTO JIUIA, CPEJICTBA UHIUBUAYATU3AIMK POAYKIIUHU, pa0OT WA YCIYT.

Ucxons 3 yactu 3 crateu 14 3akoHa 0 3alIMTE KOHKYPEHIIMH, IPUMEHIEMON
c yderoM a03ama Broporo myHkta 3 crarbu 1513 T'K P®, 3aunTepecoBaHHBIM
unoM (TO €cTh JIMIIOM, YbM IIpaBa HapyLIEHbl AKTOM HEI0OPOCOBECTHOM
KOHKYPEHIIMHU) MOXKET OBITh TMOJAaHO BO3paXEHUE MPOTUB TMPEIOCTABICHUS
MPaBOBOM OXpaHbl TOBAPHOMY 3HAaKy B CBSI3U C TE€M, YTO JEWUCTBUSA IO €ro
roCyapCTBEHHOM perucTpaiuu Npu3HaHbl HeJJOOPOCOBECTHON KOHKYpeHIueH (Tipu
TOM TMpHU3HAHUE HEI0OPOCOBECTHOM KOHKYPEHUHMEW TOJIbKO JEHCTBUHA IO
MCIIOJIb30BaHUIO TOBAPHOIO 3HAKA, HO HE MO €r0 rOCYIapCTBEHHOW PErUCTpalluy HE
ABJIIETCSI OCHOBAaHMEM OCHApHBaHUs MPEJOCTABJICHHUS MPABOBOM  OXpaHBbI
TOBApHOMY 3HAKY).

Takoe BO3pakeHHE TMOJAETCA C TMPUIOKEHHEM K HEMY pEIICHUs
dbenepaibHOT0O aHTUMOHOIIOJIBHOTO OpraHa O HapylIeHUU NpaBooOIagaTeseM
MTOJIOKEHUM YacTu 2 ctaThu 14 3akoHa O 3aIIUTe KOHKYPEHIINH.

PocnateHT, moiy4yuMB COOTBETCTBYIOIIEE BO3PAKEHUE C TMPUIIOKEHHBIM K
HEMY pEIICHUEM, MPU3HAET HEACHUCTBUTEIbHBIM MPEAOCTABICHUE MPABOBOM
OXpaHbl TOBAPHOMY 3HAKY.

Pemenne PocnareHTa O TpU3HAHUM HENCHUCTBUTEIBHBIM MPEAOCTABICHUS
MIPAaBOBOM OXpaHbl TOBAPHOMY 3HAKy B CBA3U C TEM, UTO JICHCTBHS, CBSI3AHHBIE C
perucTpanmeil TOBApHOTO 3HAaKa, (eAepalbHbIM aHTUMOHOIMOJIBHBIM OPraHOM
MpPU3HAHBl HEJOOPOCOBECTHOM KOHKYPEHIIMEH, HE MOXET OBIThb MNPU3HAHO
HEJICUCTBUTENbHBIM 10 TMPUYUHE OTCYTCTBUS B JCHCTBUSX JIMIla HapyIICHHI
AHTUMOHOIIOJILHOTO 3aKOHOJATENbCTBA JI0 OCHMAPUBAHUS W OTMEHBI PEUICHUS
denepaibHOr0o  aHTUMOHOMOJILHOTO opraHa. Ilpm »3ToM He WHCKIIOYaeTcs
BO3MOKHOCTh COEJIMHEHUS B 3asBJICHUU TPEeOOBaHWUN 00 OCHMAapWBAHUH PEIICHHIM
(benepaibHOr0 aHTHUMOHOIIOJNBHOTO oOpraHa M PocmnareHta U MX COBMECTHOIO
pPacCMOTpPEHHUS.

Takxke HaJJISKUT YUYUTHIBATh, UTO CYyJl HA OCHOBAaHWU MOJIOKeHHH cTaThu 10
['K P® BmnpaBe mno COOCTBEHHOW WHUIIMATUBE, WCXOAS U3 HMEIOIINXCS
(hakTUYeCKUX OOCTOATENIbCTB, MPHU3HATH B paMKaX pacCMOTPEHHs Jjella 00
ocrapuBaHuu pernieHus PocnaTtenta o0 OTKa3e B NMPHU3HAHUM HENEWCTBUTEIHHBIM
NPEeJOCTaBIICHUs] MPABOBOM OXpaHbl TOBAPHOMY 3HAKy JEUCTBUS JHIAa MO
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perucrpanuu TOBapHOTO 3HaKa 3JI0YNOTpeOIeHUEM IPaBOM WIN
HEA0OPOCOBECTHONW KOHKypeHLued. B aToMm ciydae cyn mpuUHUMAaeT peIIeHHe O
NpU3HAHUM HEJCHCTBUTENBHBIM pelleHuss PocmareHta u 00 00s3aHUM  €ro
AHHYJIMPOBATh PErUCTPALUIO COOTBETCTBYIOIIETO TOBAPHOI'O 3HAKA.

IIpaBo Ha KoOMMepUecKoe 0003HAYEHHE

64. B cuny nynkra 1 crarem 1538 I'K P® ropuauueckue muIa,
OCYILIECTBIISIIOIINE  TPEANPUHUMATENBCKYIO  JEATEIbHOCTh (B TOM  YHCIE
HEKOMMEpPYECKUE OpraHu3alHd, KOTOPBIM IIPAaBO HA OCYIIECTBIECHHUE TaKOi
NEATEIbHOCTU MNPEJIOCTABICHO B COOTBETCTBUHM C 3aKOHOM HX YUPEIUTEIbHBIMU
JIOKyMEHTaMu), a TaK)Ke MHAUBUIYalbHbIE TPEANPUHUMATENIN MOTYT UCTIOJIb30BaTh
JUI. MHIWBUAYyaJTU3allUd TMPUHAJICKANMX WM TOPTOBBIX, IPOMBIILUICHHBIX U
npyrux mnpennpustuii (ctates 132 Komekca) xommepueckue 0003HAUCHHS, HE
ABJISIIOIIMECS (PMPMEHHBIMU HAUMEHOBAHUSAMHU M HE TMOJICKAIINE 00s3aTEIbHOMY
BKJIIOUEHHIO B YUPEIUTENIbHBIE TOKYMEHTHI U Peectp.

UckmtounTenbHOEe TPAaBO HUCIIOIB30BaHUS KOMMEPYECKOr0 O0O3HAUYCHUSI Ha
ocHoBaHuu nyHkTa 1 crareu 1539 T'K PO npunaanexut nmpaBooOiIagaTento, eciiu
Takoe 00O3HaueHue 00JIalaeT JOCTATOYHBIMHU PA3TUYUTEILHBIMU TMPU3HAKAMU U
ero ymnorpebiieHne mpaBooOiagaTesieM JUIsl  UHJIMBHUAyaJIU3allUd  CBOETO
NPEANPUATHS SIBJIICTCS U3BECTHBIM B MpEIesiaX ONMpeeICHHON TEPPUTOPHH.

B cBs3u ¢ 3TUM cygaM clielyeT y4HThIBaTh, YTO MPAaBO Ha KOMMEPUYECKOE
0003HaUEHHE HE BO3HUKAET paHEE MOMEHTA Hayana (PaKTUYECKOTO MCIOJIb30BaHUS
TaKoro 0003HaYEHUS JJIsl MHANBUYJTU3AIUU TIPEATIPUSTHS.

65. ITo cmbiciy nyHkta 2 cratbu 1540 I'K P® uckirouuTenbHOE NpaBo Ha
KOMMEpPYECKOE o0003HaueHHE MpeKpallaeTcs aBTOMATHYECKH, eciau
npaBooOIaaTeNlb HE UCTIOIb3YET €r0 HEMPEPHIBHO B TEUEHUE TO/A.

IIpencenarens IIpencenarens
BepxoBnoro Cyna Briciiero Apoutpaxuoro Cyna
Poccuiickon denepaunun Poccuiickon denepannun

B.M. Jlebenen A.A. VBaHoB
Cekperapsb [Inenyma, cyaps Cekpetapsb [lnenyma, cyaps
Bepxosnoro Cyna Bricmiero Apoutpaxuoro Cyaa
Poccuiickon denepannun Poccuiickoi ®enepanmnun

B.B. Jlopomkos T.B. 3aBbsuiioBa



