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O030p NpakTHKM PACCMOTPEHUS CyIaMH Jiel,
CBSI3AHHBIX C BbINOJIHeHUEM (PYHKUIMH COAeiiCTBUS U KOHTPOJISI
B OTHOIIEHHUH TPETECKUX CYA0B M MEKITYHAPOAHBIX KOMMeEpPYeCKUX
apouTpaxei

BepxoBubiM Cynom Poccutickon @enepainmy B COOTBETCTBUH CO CTAThsIMU 2
u 7 @eaepanbHOr0 KOHCTUTYLMOHHOTO 3akoHa oT 5 (pepaia 2014 rona Ne 3-OK3
«O Bepxosuom Cyne Poccuiickoit @enepanuny» npoBeIeHo 00001IeHne cyaeOHOM
NPAKTUKU PACCMOTPEHUS CylaMH JI€J, CBSI3aHHBIX C BBINOJHEHHEM (QYHKIUN
COJICHCTBHSL M KOHTPOJS B OTHOLUIEHWUU TPETEUCKUX CYJIOB M MEXIYHApPOIHBIX
KOMMEPUECKUX apOUTpaxeil.

Tperelickoe pa30upaTeabCTBO U MEXKAYHAPOAHBI KOMMEPUYECKUHN apOUTpax
ABJIAIOTCS ~ QJIbTEPHATUBHBIM  CIOCOOOM  pa3pelieHHs]  CIOpPOB,  Ba)KHbIC
O0COOEHHOCTH KOTOpPOTO COCTOSAT B aBTOHOMMH BOJIH CTOpPOH,
KOH(HIEHIIMATbHOCTH MPOUEAYPbl U BO3MOXKHOCTH OIPEACIICHHUS €€ MpPaBHII
CaMUMH CTOPOHAaMH CHOpa, OECHPHUCTPACTHOCTH M HE3aBUCUMOCTH apOUTpPOB,
HEJIOIMYCTUMOCTH IIEPECMOTpA PEUIEHUS IO CYIIECTBY CYJIaMH, COOTBETCTBUHU
pelieHus: nyOIMYHOMY HOPSIKY.

B Poccuiickoi @enepanuu npaBo CTOPOH I'PaXJaHCKO-IIPABOBOIO CIIOpa Ha
€ro nepenayy B TPETEHCKUI Cyl OCHOBaHO Ha ctaThe 45 (uacth 2) KoHcTUTynHH
Poccuiickoii @enepanu BO B3aMMOCBSA3U C €€ cTaThedl § (yacTh 1), corymacHo
kotopoit B Poccuiickoit ®enepaniuu rapaHTUPYIOTCS CBOOOJA SKOHOMHUYECKOU
JEATCIbHOCTH W TOJJEepKKa KOHKypeHIuH, U cratbeit 34 (wactes 1),
3aKpeIUISIoONIe MpaBO KaXJA0ro Ha CBOOOJAHOE HCIOJIB30BaHUE CBOMX
CIIOCOOHOCTEW M MMYIIECTBA JIJISl IPEANPUHUMATEILCKOW U MHOW HE 3apeleHHON
3aKOHOM 3KOHOMUYECKOH JESTEIBHOCTH.

Cynbl Poccuiickoit ®denepaninu OCYIIECTBISIOT (YHKIMH COJEHCTBUS U
KOHTPOJISI B OTHOIICHUHM TPETEHCKUX CYAOB M MEXKIYHAPOJHBIX KOMMEPYECKHX
apoutpaxkeit (rmaBa 45, pazgen VI I'paxmaHckoro mnporeccyaibHOTO KOJeKca
Poccuiickoit ®enepanuu, riaasel 30, 31 ApOUTpakHOTO MPOIIECCYAIBHOTO KOJIeKca
Poccuiickoii ®enepauuu, cratbs 6, mmaBel 7 u 8 denepanbHOro 3aKoHa
or 29 npexabps 2015 roma Ne 382-®3 «O6 apbutpaxe (TpeTerickoM
pa3buparenbctBe) B Poccuiickoit ®enepamumn», pasgenst VI u VI 3akona
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Poccuiickoit denepannu ot 7 uronst 1993 roma Ne 5338-1 «O MexayHapoaHOM
KOMMEPYECKOM apOHUTpaKe»).

B oTinune oT pemeHuit cyoB CBOMCTBOM MPHUHYIUTEIBHOW UCIIOJTHUMOCTH
pelieHnue TPETEHCKOro Cyna, MEXAYHApOJHOTO0 KOMMEPYECKOTO apOuTpaxka
HAJIETSAETCS TOJIbKO TMOCIE TPOXOXKJICHUS YCTAHOBIICHHBIX MPOLECCYaTbHBIM
3aKOHOAATEIBCTBOM MPOUEAYP TMOJYyYECHUS HUCIOJHUTEIBHOIO JIMCTAa Ha €ro
NPUHYAUTEILHOE MCIOJHEHUE, TMPU3HAHUA U TPUBEACHUS B UCIOJIHEHUE
WHOCTPAHHBIX apOUTPAKHBIX PEIICHUM.

VYKazaHHple  OpOLEAYpPhl  NPEANOJAralT MPOBEPKY HA  MPEIMET
HaJUIeKaIEro, OCHOBAaHHOTO Ha 3aKOHE (QOPMHUPOBAHUSI COCTaBa TPETEHCKOTO
Cylla, COOJIOJIEHUs TMPOIeCCYaJbHBIX TapaHTUN IpPaB CTOPOH U COOTBETCTBHUS
pELIeHHs] TPETEMCKOro cyaa nyoauyHoMmy nopsiaky Poccuiickoit @enepanuu, T.e.
Ha MPEeIMET COOTBETCTBHUS JTAHHOTO YACTHOIIPABOBOI'O MO CBOEH MPUPOE aKTa TEM
TpeOOBAHUSIM, KOTOPBIE MPEIBSABISIIOTCS 3aKOHOM ISl IIeJIel MPUHYIUTEIHLHOTO
VCIIOJTHEHUS.

[Ipu paccmoTpenuu gen 00 ocrapuBaHUM PEIICHUNA TPETEHCKUX CYIOB U O
BbIJJaY€ MCIOJIHUTEIbHBIX JINCTOB HAa NPUHYAUTENBHOE HCIOJIHEHUE PEUICHUMN
TPETEUCKUX CYAOB, & TAKXKE JIel O MPU3HAHUM U TPUBEIACHUU B HUCIIOIHEHUE
WHOCTPaHHBIX apOUTPAXKHBIX PEIICHUM CYyJIbl PYKOBOJCTBYIOTCSI, B YACTHOCTH:

— KonBenuueit Opranmzanuun OObenuHeHHbIX Hanuih o mnpu3HaHuu u
IPUBEACHUU B UCIIOJIHEHHE MHOCTPAHHBIX apOUTpa)xHbIX pemieHuit ot 10 uroHs
1958 rona (nanee — Konsenuus 1958 roga);

— EBpomneiickoit KonBeHIuei 0 BHEIIHETOPTroBOM apOuTpaxke oT 21 ampens
1961 rona;

— I'paxxmanckum  mporeccyanbHbiM - KoJekcoM Poccuiickont  denepanun
(manee — ['TIK PO);

— ApOuTtpakxHbIM TpolieccyadbHbIM KojekcoM Poccuiickoit ®enepanuu
(nanee — AIIK PO);

— 3akoHoM Poccuiickoit ®eaeparuu ot 7 urons 1993 roma Ne 5338-I
«O MEeXIyHApOJHOM KOMMEpPYECKOM apOuTpaxke» (mamee — 3akoH O
MEXKTYHAPOIHOM KOMMEPUYECKOM apOUTpaKe»);

— ®enepanbapiM  3ak0HOM 0T 24 wmions 2002 roma Ne 102-d3 «O
TpeTelckux cynax B Poccuiickoit @eneparuny» (nanee — 3akod Ne 102-D3);

— @denepanbHbIM - 3aKOHOM  OT 29 gekabps 2015 roma Ne 382-@3
«O0 apOutpaxe (TpereiickoM paszdOuparenscTBe) B Poccuiickoin Denepaium»
(manee — 3akoH 00 apOuTpaxe);

— ®enepanpupiM 3akoHOM 0T 4 nekabps 2007 roma Ne 329-d3 «O
bu3ngeckoil KynpType u criopte B Poccuiickoit deneparumny;

— IPYTUMH MEXITyHAPOIHBIMH TOTOBOpPaMH U (efepalbHBIMU 3aKOHAMH.
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1 centsa6ps 2016 roma BeTynmuia B Ccuily 3akoH 00 apOuTpaxe,
yuuThIBaromui nonoxkeHus: Tumnosoro 3akoHa FOHCUTPAJI o mexayHapoaHOM
TOproBoM apoutpaxke, mnpuHstoro 21 wuroHs 1985 roma Ha 18-if ceccun
FOHCUTPAJI u pexomeHnmoBanHoro ['eHepanmbHOoii Accambieeit OOH s
UCIIOJB30BaHUsl TOCY/IapCTBAMU B KauyeCTBE HAIMOHAJIBLHOTO 3aKOHA, a TaKXKe
W3MCHEHHS, BHECEHHBIC B 3aKOH 0 MEXTYHAPOTHOM KOMMEPUYECKOM apOUTpaKe.

denepanbHbIM 3aKOHOM oT 29 nexaops 2015 roja
Ne 409-®3 «O BHeceHMM HW3MEHEHUW B OT/AENbHBIE 3aKOHOJATENbHBIC AaKThl
Poccuiickoit @enepaiu U NPU3HAHUW YTPATUBIIMM CHUJIY IMYHKTa 3 4actu 1
ctatbu 6 denepanbHOro 3akoHa «O CaMOPETYIUPYEMBIX OPraHU3AIUAX» B CBSI3H C
npunstueM  DenepanbHoro  3akoHa  «OO0  apOutpaxke  (TpeTeicKoM
pazouparenbctBe) B Poccuiickoit ®@enepanuu» B [TIK PO u AIIK PO Obun
BHECEHbI M3MEHEHUS, B TOM YHCJIE PETyJHMPYIOIIHE MpaBuia MPOU3BOJCTBA IO
JieJiaM, CBSI3aHHBIM C BBIMOJHEHHUEM CyAaMu (DYHKIUNA COJEUCTBUS U KOHTPOJISI B
OTHOIIEHUH TPETEUCKUX CYJ0B U MEKTYHAPOIHBIX KOMMEPUYECKUX apOUTpaKeil.

B dactHOCTH, OBUIM YCOBEpIICHCTBOBAHBI TMOJOXKEHUS, PErYIUPYIOIINE
MOPSJIOK peaiu3aluud cyAamMu (YHKIUA COJAEHCTBUS TPETEUCKUM CyaaM IO
GbOopMHpPOBAHUIO HMX COCTaBa, OOECIICUCHHUIO JTOKA3aTeNIbCTB; U3MEHEH MOPSI0K
MPOU3BOJICTBA MO JejaM 00 OCMapuBaHUU PEIICHUH TPETEHCKUX CYJIOB,
NMPU3HAHUM W TPUBEJICHUM B HCIOJHEHHE BHYTPEHHUX M MEXKIYHApPOIHBIX
apOUTPAKHBIX PEIICHUN; MOTYUNIIN JajdbHENIlee pa3BUTHE MMOIX0/Ibl, 3AJI0KEHHbIE
B KonBeniuu 1958 roxa; nossBUIIMCH HOPMBI, ONPEAEIAIOIINE TOPSIAOK TPU3HAHUS
WHOCTPAHHBIX apOUTPAXHBIX pEUICHUH, HE TPeOYIOIUX MNPUHYAUTEIHHOTO
VCTIOJTHEHUS.

Bepxousim Cynom Poccuiickoit @enepanuu, cyamMu o01Iel I0OpUCIuKIINH
U apOUTpaXHBIMU CyJaMHU AaKTHUBHO (HOPMUPYETCS TMpPAKTUKA MPUMEHEHUS
noyiokeHuil 3akoHa 00 apOuTpake, a Takke OOHOBJIEHHBIX HOpPM 3akoHa O
MEXIYHAPOJJHOM KOMMEPUYECKOM apOUTpake M TMOJOKEHHUH MpOoIecCyaaIbHOIo
3aKOHOAATEIBCTBA, PETYJIUPYIOUIUX TMOPSIAOK BBITOTHEHUS PYHKIIUM COICUCTBUS U
KOHTPOJISI B OTHOLIEHUHM TPETEUCKUX CYIOB M MEXKAYHAPOIHBIX KOMMEPUECKHUX
apOuTpaxkei.

Kak moka3pIBaroT naHHBIE TOCYAAPCTBEHHOW CTAaTUCTHYECKOW OTUYETHOCTH,
HauuHas ¢ 2015 rona, apOutpaxubiMu cygamu Poccutickoit deaepariuu exxeroaHo
paccMatrpuBaercs 6oisee 400 nen o0 ocnmapuBaHUM PEUIEHUN TPETEHCKHUX CYIOB U
oosmee 5000 nmenm o BbIJIau€ UCHOTHUTEIBHBIX JIMCTOB Ha MPUHYAUTEIHLHOE
HCTIOJTHEHUE PEIIEHUN TPETEUCKUX CYIOB.

3a mepoe monyroaue 2018 roma apOuTpaXHBIMH CyAaMH  OBLIO
paccmoTpeno 145 nmen o6 ocrapuBaHuu pernieHui TpeTeickux cyaoB u 1197 nen o
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BbIJIaYe HCIIOJIHUTEIbHBIX JINCTOB Ha NPUHYAUTEIHHOE HCIOJHEHUE pPEIIeHUN
TPETEHUCKUX CYJIOB.

3a nepBoe noayroaue 2018 roga cygamu o0IIeH IOPUCAUKIITMN PACCMOTPEHO
306 menm 00 ocnmapuBaHMM pEHICHUN TPEeTeUCKUX cynoB W 115 nmenm o Beimaue
WCITOJTHUTEIILHBIX JIUCTOB Ha TMPUHYIUTEIHLHOE UCIIOTHCHHUE PEIICHUN TPETEHCKUX
CYyJIOB.

Hacrosmuit O030p MOATOTOBIEH B IHENAX OOECHEYSHHUS €IMHOOOpPa3HOTO
MIPUMEHEHHS CyJaMu OOIIeH FOPUCAUKIIMY U apOUTPaKHBIMHU CyJaMU YKa3aHHBIX
3aKOHOMOJIOKEHUM, a TakKe YCTpaHEHUs TMPOTUBOPEUYUBHIX TMOJXOJ0B MpHU
PacCMOTPEHHUH CXOJHBIX JIC]I.

1. APBUTPAKHOE COI'JTAIIEHWE KAK OCHOBAHUE
KOMITETEHIIMU TPETEMCKOT'O CYJIA Y MEXJIYHAPOJHOI'O
KOMMEPYECKOI'O APBUTPAXA

1. OcHoBaHHEeM KOMIIETEHIIHM TPETECKOro cy/Aa WM Me:KIyHAPOIHOIO
KOMMEPYeCKOro apouTpaska siBJseTcsi apOMTpPaKHOE COIJIAleHUue, HaJu4ue
KOTOPOI0 CBHAETEJBCTBYET O BOJICU3bSIBJCHUU CTOPOH HA Iepeaady crnopa B
TPETEeHCKHUH CYA.

OO6miecTBO 00paTUSIOCh B apOUTPaKHBIA Cyd C 3asBICHUEM O BblJaye
UCITOJIHUTENIHOTO JINCTA HA NPUHYAUTENBHOE UCIIOJIHEHUE PEIICHHS] TPETEHCKOTO
CyJla O B3bICKAHMH C KOMITAHUH 330JKEHHOCTH.

CynoMm mnepBoi MHCTaHLMM 3asiBICHHE OOILIECTBA YJOBJIETBOPEHO, BBbIJIAH
VICITOJIHUTEJIbHBIN JIUCT.

B kaccainuonHoi1 jxano0e KOMIIaHus NpOCHia OTMEHUTh OINpeEesieHue cyaa
NEepBOMl MHCTAHLIMM W BBIHECTH IO JI€Jy HOBBIM CyAeOHbIH akT 00 OTKaze B
YIOBJIETBOPEHUH 3asBJICHHBIX TPEOOBaHMil, CCHLIASICh HA OTCYTCTBUE MEKIY
CTOpOHaMHU apOUTPAKHOTO COTJAIICHUS, a CIeAoBaTelbHO, Ha BBIOOp HMHU
TpeTeiickol (QopMbI pa3penieHus cropa M OTKa3 OT pa3pelieHus cropa Io
CYLIECTBY TPEOOBaHUSA B CyJI€, TIOCKOJIBKY OTIEIBHOTO JOKYMEHTa O pa3perieHrun
CIIOpa B TPETEMCKOM CyJI€ CTOPOHBI HE IMOANUCHIBAIH.

ApOuTpaskHBIN Cya OKpyra OCTaBWJ ONpPEIEICHHUE Cya NEPBOM MHCTAHLIUU
0e3 U3MEHEHMS 110 CIIEAYIOIIUM OCHOBAHUSIM.

ApOuUTpa)kHOE COIJIALICHHUE SABIISIETCS] COIVIAIIEHUEM CTOPOH O Iepeiayde B
apOUTpak BCEX WJIM OIPEACIICHHbIX CIOpPOB, KOTOPbIE BO3HHUKIM WM MOTYT
BO3HHUKHYTbh MEXI1Y HUMHU B CBSI3U C KAKUM-JINOO KOHKPETHBIM MPAaBOOTHOILLIEHUEM,
HE3aBUCUMO OT TOT'O, HOCHJIO TAKO€ MPaBOOTHOILIEHHUE JOTOBOPHBII XapakTep WiIu
HET. ApOUTpakHOE COIJIAlIEHHE MOXET OBITh 3aKII0YEHO B BUAE apOUTPaKHOMN
OFOBOPKM B JOrOBOPE WJIM B BHUAE OTACIBHOIO COIrJAlIeHHs. ApOHUTpa)kHOE
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COTJIallieHHe 3aKioyaeTcss B MNUCbMeHHOW ¢opme. Ilucebmennas ¢opma
apOUTPaXHOTO COTJIAIICHUS CUUTAeTCs COOJIOJACHHOW, eciau apOuTpakHOe
COTJIaIlIeHUE 3aKII0YCHO, B TOM YHCIIE MyTeM OOMEHa MUChbMaMH, TeJIerpaMMaMH,
Telnekcamu, TenedakcaMd W HWHBIMH JIOKYMEHTAMH, BKJIIOYAs SJICKTPOHHBIC
JIOKyMEHTBI, TIEpelaBacMble 10 KaHajlaM CBSI3HM, ITO3BOJISIONIAM JIOCTOBEPHO
YCTaHOBUTh, YTO JOKYMEHT HWCXOJWUT OT JAPYrod CTOPOHBL. ApOUTpaxHOE
COTJIANICHHE TAaK)Ke CUMTACTCS 3aKIIOUYCHHBIM B MHUCBMEHHOW (opMme, €clid OHO
3aKJII0YaeTcsl MyTeM OOMEHa MpOIleCCyadbHbIMU JOKYMEHTaMH (B TOM YHCIIC
WCKOBBIM 3asBJICHHEM M OT3bIBOM Ha HMCKOBOE 3asBIICHUE), B KOTOPHIX OJHA W3
CTOPOH 3asBJSICT O HAJIMYWHU COTJIAIICHUs, a APyras MPOTUB 3TOTO HE BO3pa)kaeT
(gactu 1— 4 crathu 7 3akoHa 00 apOUTpaXke).

Takum  oOpazoM, apOUTpa)KHOE  COTJIAIIEHHE, KOTOPHIM  CTOPOHBI
o(OopMIIAIOT CBOE BOJICM3BSIBICHHE Ha pa3pelieHue CIopa B TPETEHCKOM CyIe,
MEXKIyHAPOJITHOM KOMMEPYECKOM apOuTpaxe, He o0s3aTelbHO JOJDKHO OBITh
3aKI04eHo0 B (GOpMe OTAEIBbHOTO JIOKYMEHTa. Takoe corjialleHue MOXKET
COJIepKaThCsl B OTMIETBHBIX MOJIOKEHUIX JoroBopa. HezaBucumo ot Toro, B Kakoi
dbopme BBIpaXKEHO apOUTPAKHOE COTJIAIlIEHHE, €ro 3akKIIoYeHHUE CTOPOHAMU
O3HAYaeT Mepeavy cropa u3 cyja B TPETeUCKU Cy/I.

B namHOM ciywae cCyapl  yCTaHOBWJIM, 4YTO TpPETEMCKas OTOBOpKa
coJiepKajlach B TEKCTE JIOrOBOPA, KOTOPBIA CTOPOHBI 3aKIIOYUIM IyTeM OoOMeHa
JIOKyMEHTaMH.

CnenoBaTenbHO, OOMIECTBOM M KOMIIAHUEH 3aKIIOUYEHO TpPETEHCKoe
COTJIAllICHUEe, HAIMYUE KOTOPOTO CBUACTEILCTBYET O BOJEU3BSBICHUH CTOPOH Ha
nepeaayvy cropa B TPETEUCKUI CyJl U OTKa3 OT Pa3pelieHusl Criopa Mo CyIIEeCTBY B
cyze.

(I1o mamepuanam cyoebnou npaxmuxu Apobumpasicnoco cyoa Mockosckozo

oKpyea)

2. BbIBOA 0 HAJIMYMHM Y CTOPOH COIVIAIIEHMS] O pa3pelieHUH CIOPOB
BOJICU3bSABJICHUS HA Iepeaady CIOpa B TPeTeMCKUM CYA, MEKAYHAPOJAHBIN
KOMMep4YecKni apoOuTpaxk MoxeT ObITh CIeJaH CYAOM TOJbKO IO
pe3yJabTaTam OLIEHKH NMOJJIMHHBIX apOuTpPaKHBIX COTJIALIICHU,
3aKJIKYEHHBIX JI00bIM M3 MPeIYyCMOTPEHHBIX 3aKOHOM CHOCO00B, MJIM HX
HA/UTeKAIMM 00pa3oM 3aBepPeHHbIX KOMMUIA.

NHocTtpanHas koprnopaius oOpaThiach B apOUTPAXHBIN Cy/ ¢ 3asBIICHUEM
O IPU3HAHUU U MPUBEJECHUN B UCTIOJHEHHE perieHuit apoutpaxa ad hoc o cnopy
MEXK1y HHOCTPAHHOM KOpHopaiuei u poCCUUCKUM OOIIECTBOM.

OnpenenenveM cyna TEPBOM WHCTAHIIMW, OCTaBIICHHBIM 0€3 HW3MEHEHUS
MOCTAaHOBJICHUEM apOUTPaXXHOrO Ccyda OKpyra, TpeOOBaHHS HWHOCTPAHHOMN
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Kopropauuu yaoBieTBopeHbl. Cyabl COUYJiM, YTO OCHOBAHMUS IJisi OTKa3a B
MPU3HAHUU U MPUBEICHUN B UCIIOJIHEHUE WHOCTPAHHOTO apOUTPaKHOTO PEIICHHUS
OTCYTCTBYIOT.

Cyne6nas xomterus Bepxosrnoro Cyna Poccutickoit denepanyu oTMEeHMIIA
MPUHATHIC TI0 JIeNTy CyneOHBIE aKThl, JIEJI0 HalpaBHiia HA HOBOE PAacCMOTPEHHUE B
apOUTpakHBIN Cy/I IEPBON MHCTAHITUH TIO CIIEAYIOIINM OCHOBAHUSM.

[Ipy npUHYAWTEIHPHOM WCHOJHEHUH PEIICHUS TPETEHCKOTO Ccyaa To
WHUIIMATUBE CTOPOHBI Pa30MpPATENbCTBA CYJ MOXKET OTKa3aTh B MPUHYAUTEIBHOM
WCIIOJIHEHUH PEIICHUs] TPETEHCKOTo Cy/1a, €CIu pelIeHUEe BRIHECEHO IO CIOpY, HE
MPEAYCMOTPEHHOMY apOUTpaXHBIM COTJIAIICHUEM JIMO0 HE MOJNafaromeMy IoJy
€ro YCJOBHS, WU COACPKUT IOCTAHOBJICHHUS IO BOIMPOCAM, BBIXOJSAIIUM 3a
npezensl apouTpaxkHoro cornameHus (dacts 3 cratbu 244 AIIK P®, noamyHkT 1
nyHkTa 1 ctatbu 36 3aKoHAa O MEKIYHApOJIHOM KOMMEpYECKOM apoOuTpaxke). B
IEIIX TPOBEPKH YKAa3aHHOTO OCHOBAHHUS MPEJCTaBICHHWE B CyA IOJJIAHHOTO
apOUTpaXHOTO (TPETEMCKOT0) COTJNAllIeHUs] WM €ro HajiexanuMm o0pa3om
3aBEpPEHHON KOIMHUM TakXe siBisieTcss obOsi3arenbHbIM (ctathi || u IV KonBenuum
1958 rona).

Wcxons u3 3TOr0, Cy1 OIEHUBAET, UMEJIO JIU MECTO BOJICU3bSBICHHE CTOPOH
Ha OTKa3 OT PacCMOTPEHHs CIopa TO CYIIECTBY B cyae. B 1emsix mpoBepku
YKa3aHHOTO OCHOBAHHMS B CyJ TPEACTABISACTCS TOJJIMHHOE COTJIAICHUE O
TpeTercKoM pa3OuparenbCcTBe (apOUTPaKHOE COTJIANICHNE) WM €ro HaJIeKaIUM
o0Opa3oM 3aBepeHHas konus (MyHKT 2 yactu 4 ctatbu 242 AIIK PO).

B moarBepxknenue ¢akra 3akiAOYCHUS apOUTPAKHOTO  COTJIAIICHHUS
WHOCTpAaHHAsT KOMIIAHWS YKa3blBaja Ha JaHHBIC T1I0J] TPHUCATON IOKa3aHUs
WHOCTpPaHHOTO fopucTta. OgHaKo 00IIEeCTBO CChUIANIOCH HA TO, YTO HE 3aKII0Yajio
apOWUTpaXHBIX  COTJAIICHWM C  B3bIcKaTeneM. [lommumHHBIE apOUTpa’KHBIE
COTJIAIICHMSI WUIH UX HaJJICKAIUM 00pa3oM 3aBEpPEHHBIC KOTHH, 10 pe3yjIbTaTaM
OIICHKHM KOTOPBIX CyI MOTr OBl cjaellaTb 0OOCHOBAaHHBIC BBIBOJBI O HAJIMYWN
(OTCYTCTBUM) Y CTOPOH apOUTPa)KHOTO COIJIAIICHUS BOJICU3bSIBICHUS HA OTKa3 OT
pPacCMOTpPEHHUS CIIOpa MO CYIIECTBY B CyJEe, B MaTepuaiax Jena OTCyTCTBOBAJIH, HA
0003peHue Cyly He MPECTABISIIUCE.

(Onpeoenenue  Cyoebnoii  konnecuu Bepxosnoco Cyoa Poccutickou
Deoepayuu om 4 cenmsaops 2017 200a Ne 305-2C17-993).

3. ApOuTpaskHasi OroBopka, SIBJSKOIIASACH YACTbI0 I0r0OBOPA,
NPU3HAETCH COIVIAlIeHHEM, He 3aBHCAIIUM OT JAPYIrMX YCJIOBHMi [0roBOpA.
IIpunsiTHE apOMTPAKHOIO0 PelIeHUs 0 HeAeHCTBUTEJIbHOCTH J0r0BOpPa CaMo
1o cede He BJIeYeT HeACHCTBUTEIbHOCTh APOMTPAKHOIO COTJIAIIEHUsT (YacTh
1 cratbu 16 3akona 00 apOuTpaxe).
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bankom 1 (oHAOM 3aKIIOYEH JIOTOBOP, COAEPM AU YCIOBHE O TOM, UYTO
1100011 criop, pa3HorIacue WK MPETEH3Us, BBITEKAIOIIUE U3 IOTOBOPA UK B CBSI3U
C HUM JIMOO €ro HapylleHHEeM, MPEKpalleHHUEM WIH HEeACHCTBUTEIBHOCTHIO, a
TaKX€ HE3aKIIFOUEHHOCTBIO, MTOJICKAT PA3PEUIEHUIO B ONPEICIEHHOM TPETEMCKOM
cyne.

@oH 00paTHiicad B JAHHBIN TPETEUCKUI CyJ ¢ HICKOM K OaHKy O MPU3HAHHUU
JIOTOBOpPA HAYTOKHOM CHEIKOM.

PemienueM TpeTeickoro cylia B YAOBIETBOPEHUM HMCKOBBIX TPEOOBaHUIA
OTKa3aHo.

®dona oOpaTuics B apOUTpakHBIM CyJl K OaHKY C 3asBJICHHEM 00 OTMEHE
pEUIEHHS TPETEUCKOTO Cya.

OnpenenenueM cyaa MNEpPBOM HHCTAHIIUM, OCTABJICHHBIM 0€3 W3MEHEHHS
MOCTAHOBJICHUEM  apOUTpakHOTO  cylda  Okpyra, TpeboBaHue  (oHaa
ynosieTBopeHo. Cyabl NpU3HAIM, YTO HHYTOXXHOCTH JOTOBOpa MPUBOJIUT K
HUYTOKHOCTH COJIEPKAILEHCS B HEM TPETEHCKOW OrOBOPKH, YTO, B COOTBETCTBHH C
nyHKTOM 2 yactu 3 cratbu 233 AIIK P® (nynkr 2 yactu 4 crarbu 233 AIIK PO B
JNEUCTBYIOLIEH pENaKUuu), SBISAETCA OCHOBAaHHWEM JUII OTMEHBI pEIIEHUs
TPETEUCKOTO CyAa.

Cyne6nas xomterus Bepxosnoro Cyna Poccutickoit denepanyi oTMeHUIa
ONpEJENIeHNe CyJla MEePBOM HMHCTAHLMM M TOCTAHOBJIEHHWE apOUTPaKHOTO CcyAa
OKpyra M OTKa3ajJa B YJOBJIETBOPEHHH TpeOOBaHUS (POHIA MO CIEAYIOIIHUM
OCHOBAHMSIM.

Tpereiickuii cya camMOCTOATENBHO PpEIIaeT BOMPOC O HAIMYMUA WIU 00
OTCYTCTBUHM Y HEro KOMIIETEHIIMH pacCMaTpuBaTh INEPEJAaHHbIA Ha €ro
paspeunieHie Crop, B TOM 4YMCIIE B CIy4asx, KOIZla OJIHa M3 CTOPOH BO3pPaXKaeT
NPOTUB  TPETEHWCKOro  pa3dMpareiabcTBA IO  MOTHBY  OTCYTCTBUS — WJIU
HEJICHCTBUTEIBHOCTH TPETENUCKOrO corjameHus. Jimsg 3ToM 1Lenum TpeTerckoe
CorjalieHue, 3aKJIOYeHHOE B BHJIE OrFOBOPKM B  JIOTOBOPE, JOJIKHO
paccMaTpuBaTbCcid KaK HE 3aBHUCAINEEe OT JPYTrUx YCJIOBHM goroBopa. BeiBon
TPETENUCKOro Cy/a 0 HEACUCTBUTEIBLHOCTH JJOTOBOPA, COACPKAIIETO apOUTPAKHYIO
OFOBOPKY, HE BJIEYET B CWJIY 3aKOHA HEIEWCTBUTENBHOCTH OrOBOPKH (WacTh 1
cratbu 17 3akona Ne 102-D3).

Takum o00pa3oM, TpeTecKoe COIJIAllleHUe HE OMpEeaeseT B3auMHbIC
rpaKJaHCKHUE TpaBa M OOS3aHHOCTU CTOPOH, a B COOTBETCTBHHM CO CTaThel 2
3akona Ne 102-d3 sBuseTcss coIallieHUEM CTOPOH O Tiepefade cropa Ha
paspelieHue TpeTerucKoro cya.

B cwiy ykazaHHOW NpaBOBOW MNPUPOABI TPETEMCKOE COTJIAIIEHWE HOCHUT
aBTOHOMHBII OT OCHOBHOT'O JJOTOBOpa Xapakrtep. J[edCTBUTENbHOCTh apOUTpaKHON
OFOBOPKM HE 3aBUCUT OT JEHCTBUTEIBHOCTH OCHOBHOro norosopa. [IpuHstne
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apOUTPaXHOTO pEUICHUSI O HEIEeUCTBUTENILHOCTU JOroBOpa caMoO Mo cede He
CBUJIETEIBCTBYET O TOM, UTO TPETEHUCKHUI CyJ HE BIpaBe ObUT paccMaTpHUBaTh
JTAHHBIN CIIOP.

OcHoBaHUs HEACHCTBUTENBHOCTU TPETEUCKOM OTOBOPKM B OOJIBIIMHCTBE
CIIy4yaeB HOCAT CAMOCTOSTENBHBIM  XapakTep, OTIMYHBIA OT OCHOBAaHUU
HEJCHCTBUTEILHOCTH JIOrOBOpa B LEJIOM (HANpUMeEp, HapylLI€HUE IpaBuUi O
KOMIIETEHLIMH TPETEHCKOro CyJa), U TOJIbKO B ONPENEIEHHBIX CIydasgX MOTYT
COBNAJaTh C OCHOBAHUSIMU HEJIEHCTBUTEIHLHOCTH JIOTOBOPA B II€JIOM (B YaCTHOCTH,
IpU BBISIBICHUHM (PabCU(PUKAIIMK BCEro JOTOBOPA, BKIIIOYAS COIEPKAIIYIOCS B
HEM TPETEHCKYIO OTOBOPKY).

B nacrosimiee Bpemst 3akoH 00 apOUTpaxe TakKe MpsMO MpeayCcMaTpUBaeT,
YTO apOUTpakHasi OrOBOpKA, SBJSIOLIASACA YacThblO JIOTOBOpA, MPH3HAETCSA
COTJIAIIEHWEM, HE 3aBUCAIIMM OT JPYIMX YCIOBUM JoroBopa. IlpuHsTue
apOUTPaXHOTO pEHIEHUsI O HEIEWCTBUTEILHOCTU JOroBOopa caMo IO cede He
BJIEUET HEIEWCTBUTEIBHOCTh apOUTPaXHOIO coriaimieHus (dacte 1 crateu 16).

(Onpeoenenue Cyoebnoii ronnecuu Bepxosnoco Cyoa Poccuiickoii

Deoepayuu om 2 nosiops 2016 2ooa Ne 306-0C16-4741)

4. ApOuTpaxkHasi OroBOpPKa, BKJIOYEHHasi /[0 BO3HMKHOBEHHA
OCHOBAHMH VI TNpPeIbsBJIEHUS HMCKA B JOrOBOpP 3aiiMa, 3aKJIIYEHHBIN
MHUKPO(UHAHCOBOM OpraHM3anuei W TPaKIAHUHOM JJIs  Lejied, He
CBSI3AHHBIX C  OCYLIeCTBJIEHHMEM  IMOCJEeJIHMM MNPeANPHUHUMATE]IbCKOM
NeSITeJIbHOCTH,  SIBJSIETCSI  HEACHCTBUTEJBHOW B  CHJIy  3ampera,
ycTaHOBJIeHHOT0 DeepajbHbIM 3aKOHOM OT 21 gexadps 2013 roga Ne 353-@3
«0O moTpedUTENBCKOM KpeauTe (3aiime)».

OnpeneneHueM pallOHHOTO CyJa YAOBJIETBOPEHO 3asBIEHUE OOIECTBA O
BbIJIAY€ HCIOJHUTEIBHOTO JMCTa HA NPUHYAUTEIBHOE WCIOIHEHHUE PEIICHUS
TPETEHCKOr0 CyAa, KOTOPbIM C TpakJaHWHA B TMOJb3y OOLIECTBAa B3bICKaHA
JICHE)KHAsI CyMMa.

OTMeHsiss ompenesieHHe palOHHOTO CyJa W OTKa3blBas B  BblJaye
WCIIOJTHUTEIBLHOIO JIUCTA HA MPUHYIUTEIBHOE UCIIOJHEHUE PEIICHUS TPETEUCKOTO
cyJaa, CyJ KaCCalMOHHOM WHCTaHUMM yKa3aj CIEAYIOLIEE.

VY cTaHoBIEHO, YTO 00IIECTBOM U IPaKJIAHMHOM 3aKJIIOYEH JI0rOBOp 3aiiMa, B
TEKCT€ KOTOPOTO COJEp)Kajach apOUTpakHasi OroBOpKa O TOM, YTO CIOpHI,
pazHorjiacusi Wik TpeOOBaHMsI, BO3HUKAIOIINE M3 JOTOBOpPA WJIM B CBSI3U C HUM,
MOJJIEKAT PA3PEIICHUIO B TPETEMCKOM CYJIE€, U PEIICHHE YKa3aHHOT'O TPETENCKOIO
Cylla TPHU3HAETCS CTOPOHAMU OKOHYATEIbHBIM M O0SA3aTENbHBIM IS CTOPOH
JIOTOBOpA.
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Bo3paxkas npoTMB BbIAAYM HUCIOJHUTENBHOTO JIUCTA, TPaXJAaHUH B
CyJIeOHOM 3aceJaHuU CChLIAJC Ha HEIEUCTBUTEIILHOCTh apOUTPaKHOM OTOBOPKHU.

Cornacno crartse 3 @enepanbHoro 3akoHa oT 2 utoiist 2010 romga Ne 151-D3
«O MHUKpO(QUHAHCOBOM NEATETLHOCTH MU MHUKPO(PUHAHCOBBIX OPraHU3ALUIX)
MUKpPO(HUHAHCOBBIE OpPTaHWU3AIMA BIPABE OCYIIECTBISITh MPO(HECCHOHATHLHYIO
NEATEeILHOCTh TIO0 TMPEAOCTABICHUIO TIOTPEOUTEIBCKUX 3alilMOB B TOPSIKE,
yctaHoBlieHHOM DenepanbHbiM 3akOHOM «O MOTPEOUTENBCKOM KPEAUTE (3aliMe)».

B cootBercTBUM ¢ yacTthio 4 cratbu 13 dDepepanbHOro 3akoHa ot 21
nexadps 2013 roga Ne 353-D3 «O noTpeOUTETHCKOM KpeauTe (3aiiMe)» 3aeMITUK
U KPEIUTOP BIPaBE 3aKIIOYUTH TPETEHCKOE COTJAIlIEHUE O pa3pelIeHUH Cropa Mo
JIOTOBOPY TMOTPEOUTEIBCKOTO KpenuTa (3aiiMa) TOJNBKO TOCie BO3HHUKHOBEHUS
OCHOBAHUMW A MpeabsBIeHUs HCKa. [Ipm 3TOM B cuily cTarbu 3 yKa3aHHOTO
dbenepanbHOro 3aKOHa MOJ MOTPEOUTENBCKUM KPEAUTOM (3ailiMOM) MOHUMAOTCS
JICHEe)KHbIC CPEACTBA, MPEAOCTABICHHBIE KPEIUTOPOM 3aEMIIUKY Ha OCHOBAaHUU
KpPEIUTHOTO JIOTOBOpa, JOroBOpa 3aiiMa, B MEJNSIX, HE CBSI3aHHBIX C
OCYILECTBJICHUEM MPEAITPUHUMATEIBCKON AEATETbHOCTH.

['paxxnannHOM B Cy/1e0HOM 3acelaHny OBLTN MPEACTABIICHBI JOKA3aTeIhCTBA
3aKJIIOYEHUsT ¢  OOIIECTBOM, COCTOSIIIMM B peecTpe MHUKPO(PUHAHCOBBIX
OpraHu3aluy, JOrOBOpa JJIsl LIEJEH, HE CBSI3aHHBIX C NPEANPUHUMATEIIHCKOU
JIeATEIIbHOCTHIO, U BKIIOUEHHE B TEKCT JAHHOTO JOTOBOPa apOUTPaKHOU OTOBOPKHU
MPOU3BEACHO IO BO3HUKHOBEHHUSI OCHOBAHUM ISl MpebaBiIeHus ucka. [Ipu Takux
00CTOATENIBCTBAX CYJ KAaCCAlMOHHOW MHCTAHIIMK TPUIIEN K MPaBUIbHOMY BBIBOIY
O HEACHCTBUTEIHLHOCTH apOUTPAKHOM OTrOBOPKHM M HAIMYMU OCHOBAHMM IS
OTKa3a B BbIJAYE HCMOJHUTEIBHOTO JIMCTA HAa MNPUHYAUTEILHOE HCIOJHEHHE
pelIeHns TPETEMCKOTro Cya, YCTAHOBJIEHHBIX ITYHKTOM 2 4YacTH TPEThEl CTaThbU
426 TTIK P®.

(Tlo mamepuanam cyoebnou npaxkmuku Kpacnospcrkoeo kpaesozo cyoa)

5. ApOuTpakHoe corjaileHue CTOPOH J0roBOpa, COOTBETCTBYHOIEe
apOMTPa:KHOMY COIVIAIIEHUIO, PEKOMEHJI0BAHHOMY CAaMHMM COIJIACOBAHHBIM
CTOPOHAMH AapOMTPAKHBIM Y4UpeKIeHHeM, SIBJfeTCS HCNOJHUMBbIM. Bcee
COMHEHHS] B HCIOJHUMOCTH apOMTPAKHOIO COIJIALIEHUS B COOTBETCTBMU €
yacTteio 8 cratbu 7 3akoHa 00 apOuTpaxke, MyHKTOM 9 cratbu 7 3akoHa o
MEKIYHAPOAHOM KOMMEPYeCKOM apOuTpa e J0JKHbI TOJKOBATHCH B MOJIb3Y
€ro 1elCTBUTEJbHOCTH U UCIIOJTHUMOCTH.

OO6mecTBo o0OpaTWiioch B apOUTPaXHBIM CyJ € HCKOM K KOMIIAaHUH O
B3bICKAHUU HAa OCHOBAaHUM JOrOBOpa yuiepOa, MPUUMHEHHOTO YTPaTOil Ipys3a Mpu
NIEPEBO3KE.
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PemenneM cynga mnepBOMl MHCTaHIMU, OCTABJICHHBIM 0€3 HM3MEHEHUs
MOCTAHOBJICHUSIMU ~ apOUTPAKHBIX CYJOB aMNEUISIIMOHHOM M  KacCal[MOHHOMU
WHCTAaHIMWA, HUCK OOIlecTBa OCTaBJ€H 0€3 pPacCMOTPEHHUs IO CIEAYIOIIUM
OCHOBAHUSIM.

B coorBerctBun co crareerr Il KomBenmuum 1958 roma kaxmoe
JoroBapuBatomieecss ['ocyaapcTBO TMNpU3HAET NUCBMEHHOE COIJIAllIeHUE, 110
KOTOPOMY CTOPOHBI OOS3YIOTCS TIepelaBaTh B apOUTpak BCE WM KaKHe-THOO
CIIOPBI, BO3HUKIINE WM MOTYIIHE BO3HHUKHYTh MEXIY HUMHU B CBSI3U C KAKHUM-
100 KOHKPETHBIM JIOTOBOPHBIM WJIM MHBIM MPABOOTHOILIEHUEM, OOBEKT KOTOPOTO
MOXKET OBITH pEaMETOM apOUTpakHOTO pa30uparenbCTBa. Cyn
HoroBapuBatomierocsa ['ocynapctBa, €y K HEMY MOCTYIIAE€T UCK O BOIPOCY, MO
KOTOPOMY CTOPOHBI 3aKJIFOUUJIN COTJIAIICHHUE, MPEeIyCMaTPUBAEMOE 3TOM CTaThew,
JIOJKEH MO MPOoch0e OAHOM M3 CTOPOH HApaBUTh CTOPOHBI B apOUTpPaXK, €Clv HE
HaWJIeT, YTO YHMOMSIHYTO€ COTJIAIICHUE HEACHCTBUTEIHHO, YTPATUIO CUJIY WIH HE
MOKET OBITh UCTIOTHEHO.

Cornacio nynkry 5 yactu 1 crateu 148 AIIK P® apOutpaxxsbiii cya
OCTaBJISIET MCKOBOE 3asBJICHHE 0€3 pacCMOTPEHMS, €CJIM IMOCJIE €ro MPUHSATUS K
MPOU3BOJICTBY YCTAaHOBUT, UYTO HMMEETCS COIJIAIIEHUE CTOPOH O PAacCMOTPEHUU
JJAHHOTO CIIOpa TPETEHCKUM CYJIOM, €CIIM Jito0as W3 CTOPOH HE TMO3JHEe JTHS
MPECTABJICHUS] CBOETO MEPBOr0 3asBJICHUS 1O CYIIECTBY CIopa B apOUTPaKHOM
CyJie TIepBOM MHCTAHIIMU 3asBUT 10 ATOMY OCHOBAHUIO BO3PAXKEHUE B OTHOIICHUU
paccMOTpeHus Jejla B apOUTPaXHOM CyJie, 3a HUCKIIOUYEHHEM CIIy4yaeB, €CIu
apOUTpaXHBIA Cy/ YCTAHOBUT, YTO ATO COTJIAIIEHUE HEJCHCTBUTEIBHO, YTPATHUIIO
CUITY WJIH HE MOXET ObITh UCITOJIHEHO.

B noroBope, 3akirodyeHHOM OOIECTBOM M KOMIAHUEH, COJAEpkKanach
cienyromias oroopka: «[Ipu BOSBHUKHOBEHHH CIIOPOB CTOPOHBI OYAYT CTPEMUTHCS
K UX YPEeryJHUpOBaHUIO MyTEM MEPEeroBOpoB. Eciau CTOPOHBI HE CMOTYT MPUNUTH K
000I0JJHOMY COTJIaCHIO0, TO JEJNO TNepelaeTcs B CyA IO MECTy HaXOXIACHHUS
OTBETYMKA, U PACCMOTPEHHE CIOpa BEJAETCSd IO 3aKOHAM J3TOW CTpaHbl Ha
ocHoBannu «[lpaBun Ilpumupenus u ApOutpaxa MexnyHapogHoit Toproso-
[IpoMbIlLIEHHOM naaaTh» OJIHUM W HECKOJIbKUMHU CYIIbsIMU,
YIOJIHOMOYEHHBIMM Ha TO B COOTBETCTBUU C BblllIeyKa3aHHbIMU [IpaBuiiamu.
Pemiennie cyna sBAsSe€TCS OKOHYATENbHBIM, HE TMOJJICKHUT TIEPECMOTPY U
0053aTENbHO K UCTIOTHEHUIO 00EUMH CTOPOHAMM.

Ucnonb3yemasi B 1oroBope apOUTpa)kHasi OrOBOPKaA SIBJIIETCS CTaHIapTHOM
U PEKOMEHJIOBaHA K HCIOJB30BaHUIO MeEXAyHApOaHON TOProBOMl manaTo Jis
nepejayd  CoopoB HAa  PacCMOTPEHHUE  MEXIYHApOAHOTO  KOMMEPUYECKOTO
apOuTpaka, (QYHKIHMOHUPYIOIIETO MO TpaBuiIaM ApOUTPAKHOTO perjaMeHTa
MextyHapoIHOM TOpProBoil majnatbl. B yka3zaHHBIX CTOpOHaMH B apOUTpaXKHOMN
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OTOBOpKE  MpaBWiax  apOuTpaxka  MexIyHapoJHOW  TOpProBOW  MaJiaThl
(apOuTpaXHOM perjaMeHTe) MOJAPOOHO yperyJIMpOBaHbl MOPSIOK (HOPMUPOBAHUS
U (GYHKUMOHUPOBAHUS apOUTpaka W MpOLEAypa pa3pelieHus CIopa B JaHHOM
apOutpakHoMm oprase. I[IpaBuna apOuTpaka MOTYT COJAEpX,aTh HE TOJIBKO
TpeOOBaHUS K TMPOILENype paspelieHuss Ccropa, HO U K (QOPMHUPOBAHUIO
KOHKPETHOTO COCTaBa apOUTpa)xa Mpy HATMYUU MEXKITY CTOPOHAMHU apOUTPasKHOTO
COTJIALICHUS], COAEPIKAILEro yKa3aHWe Ha BBIOOP KOHKPETHOTO apOUTPakHOTO
YUpEKICHUS U €ro paBuil.

[Ipu Takux  OOCTOSITENICTBAX CChUIKA Ha MpaBWwia apOuTpaxka
MexayHapoIHON TOProBOM MajaThl C OYEBUIHOCTHIO CBUIETEIILCTBYET O HAIMYUU
coryiacusi CTOPOH Ha PacCMOTPEHHME HX CIIOpa MEXKIYHAapOJHBIM KOMMEPYECKHM
apOUTpa)keM B COOTBETCTBUU C ApPOUTPa)KHBIM pErIaMEHTOM MeXIyHapOoIHOM
TOPTOBOM MajiaThl C MECTOM IPOBEICHUSI apOUTpaxa B 3aBUCUMOCTH OT TOTO, KTO
U3 CTOPOH SBJISJICS ObI OTBETYHKOM.

Takum oOpa3om, yka3aHHasi OTOBOPKa SBJISIETCS HUCIIOJHUMOW, U TpHU
OTCYTCTBUU JIOKA3aTEIbCTB €€ HEIACHCTBUTEIBLHOCTH, OTPAHUYCHUS JCUCTBUS,
NOpoKoB  (GOpMBI, a TaKXKe TMPU HAJUYUH JOKA3aTEIhCTB KOMIIETECHIIUU
TPETEUCKOr0 Cy/la MCKOBOE 3asiBJICHHE OOIlEeCTBa MOMJIEKAJIO OCTaBJICHUIO 0e3
pPaccMOTpPEHUH.

(ITo mamepuanam cyoebnou npaxmuxu Apbumpadsicrnoeo cyoa 3anaowo-
Cubupckoeo okpyea)

6. 3akononarebcTBO Poccuiickoii @enepanmeii qonyckaeT 3aKk/jal04YeHue
aJIbTePHATHBHOIO corJialeHust 0 paspeunieHuu CIIOPOB,
NpeAyCMATPUBAKOLIEr0 NMPAaBO UCTIA 00PATUTHCHA MO CBOEMY YCMOTPEHHUIO B
onpeaeJeHHbIM TPETEHCKUH CYy/, MEKIYHAPOIHbI KOMMEPYECKUl apouTpax
WIH B CY/.

OO0miecTBOM M KOMIAHWEW 3aKIOYEeH JIOTOBOP IIOCTAaBKH IPOJYKIIUH,
COIJIACHO KOTOPOMY BCE€ CIIOPbI, BO3HHMKAIOIIWE B MPOILIECCE HCIOJHEHUS 3TOrO
JIOTOBOpPA, PAcCMaTPHUBAIOTCA IO BBIOOPY HCTIIA CYJOM B COOTBETCTBHHM C
MIpaBUJIaMH OTIPEIEIICHHUS TIOJICYTHOCTH JTHUOO0 OTPEEICHHBIM TPETEHCKUM CYIOM.

Kpome Toro, oOmecTBOM U TIEHEpalbHBIM JUPEKTOPOM KOMIIAHUHU
3aKJIFOYEH JOTOBOP MOPYUHUTEIHCTBA, COTJIACHO KOTOPOMY T€HEPaIbHBIN JUPEKTOP
KOMIIaHUU 0053yeTCsl UCTIONHUTD TIepe] 00IIeCTBOM 00s3aTeILCTBA KOMITAHUU T10
JIOTOBOPY TMOCTaBKH, €CIIA KOMITAHUSI OKAXETCSI HECOCTOATENBbHOW WIIM MO UHBIM
NpUYMHAM HE WCIOJHHUT 00s3aTebCTBA HaJUIeXaluM o0pa3oM, a TMpu
HEJIOCTH>KEHUH B3aMMONPHUEMIIEMOTO PELICHUS! CIIOPHBIA BOIPOC IEPENAeTCs MO
BBIOOpPY UCTIIA HA pa3pellieHUE B CyJ B COOTBETCTBUU C MpaBUJIAMU OIpPEIACICHUS
MOJACYAHOCTH WJIN ONPEAEIEHHBIA TPETEUCKUU CY/I.
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Pemenuem Tpeteiickoro cyaa ¢ komnanud U b. B conuaapHoM MoOpsiiKe B
MoJIb3y OOIEeCTBAa B3BICKAHBI 33JI0JKEHHOCTh 1O JOTOBOPY MOCTaBKH, MPOLIEHTHI
32 TI0JIb30BAaHUE JIEHEKHBIMH CPEJCTBAMH, pACXOJbl MO OIUIaTe TPETEHCKOro
coopa.

B umensix NpUHYAMTENBHOIO MCHOJHEHHS PEIIEHHs TPETEHCKOro cyna
0O0IIECTBO OOPATUIIOCH B CY/JI C 3asBJICHUEM O BbIIaye UCIIOJIHUTEIBHOTO JIUCTA.

OnpenenenveM cyaa NEpBOM MHCTAHIIUM, OCTABJICHHBIM 0€3 H3MEHEHUs
MOCTAaHOBJICHUEM CyJa OKpyra, B YJIOBJIETBOPEHHH 3asiBICHHOTO TpeOOBaHUs
OTKa3aHO BBHIY clenytoniero. JloroBop MOCTaBKM U JOTOBOP MOPYUYUTEIHCTBA
collepKaT TOJIOKEHHS, KOTOpBIE 3aKpeIUIIIOT MpaBO TOJIBKO HCTIA MepeaaTh
CIIOpPBI HA pa3pelleHne cyZa WIA TPETEMCKOTo CyJa MO0 CBOEMY YCMOTPEHMIO, YTO
CTaBUT OJHY U3 CTOPOH (HUCTIa) B MPEUMYIIECTBEHHOE MOJIOKEHUE 110 CPABHEHUIO
C IpYyTroi CTOPOHOM (OTBETYMKOM), a CIEAOBATENbHO, HApylIaeT OalaHC UHTEPECOB
CTOPOH.

Cynebnas xosuterusi BepxosHoro Cyna Poccuiickoit denepanuu oTMeHMIa
MPUHSATHIC 1O [Ty CyAcOHbIC aKThl U HAMpPaBUIIa JIEJI0 HA HOBOE PACCMOTPEHHUE TI0
CJIEIyIOLIUM OCHOBAHMSIM.

AHanu3  IOPUCIAUKIIMOHHBIX  TOJIOKEHUH  JOTOBOPOB  TMOCTaBKH |
MOPYYMTENIbCTBA, MOCBAILIEHHBIX YPEryJIUPOBaHHUIO CIOPOB, HE JA€T OCHOBaHUU
noyiaraTh, 4YTO MEXJYy Y4YaCTHHKaMHU ClOpa 3aKJIIOYEHbl JUCIApUTETHBIC
IOPUCIUKIIMOHHBIE OTOBOPKH, YIIEMJISIOIIME MPaBO KAaKOW-TMOO U3 CTOPOH, HMX
3aKJIFOYMBUINX, HA PABHBIN IOCTYI K CPEJCTBAM pa3pelieHus cropa.

[TonoxeHue cornameHuii 0 pa3peleHny CIOPOB, MPEIOCTABISIONIEE UCTILY
paBO BBHIOOpAa — BO3MOXHOCTh OOpAaTUTHCA B CyJl JIMOO TPETEHCKUM Cyl — HE
SBJIIETCS] TUCTIAPUTETHBIM, MMOCKOJBKY CaMHU COIJIAIIEHUS O Pa3pelIeHHH CIIOPOB
HEe 0003HAYaOT KOHKPETHYH) CTOPOHY JIOrOBOpa (KOHKPETHOE JIUII0), KOTOPOMH
TaKoW BBIOOP MPENOCTABISIETCS, YKa3bIBas JIMIIb HA UCTLA Kak oOjagaTesns mpasa,
B TO BpeMsl KaK MPU BO3HUKHOBEHHWU MPABOBOIO CIOpA MCTLOM B JEJI€ MOXKET
OKazaTbcs J1I00ast U3 CTOPOH JI0TOBOpa — U KPEAUTOP, AODKHHUK.

dopMynHpoOBKa «IMO BBIOOPY HCTIA», HCHOJIb30BaHHAS B JIOTOBOpax
MOCTaBKH ¥ TIOPYYMUTEIbCTBA, SIBISIETCS OOBIYHO NPUMEHHMOW B TIOJOOHBIX
ClIydasix ¥ He HapyIliaromei 0amaHc mpaB CTOPOH, TaK KaK MPH 3aKIIOYCHUHN TaKUX
COTJIAIIEHUH O pa3peleHud CIIOPOB CTOPOHBI IPaKIAHCKOr0 pa3dUpaTeIbCcTBa HE
MOPaXKAIOTCSI B PABEHCTBE CBOMX IMPOIECCYalbHBIX MpaB. Takoe coryaiieHue aaer
o0erM CTOpOHAM TIpaBO TMoAaTh HCK JMOO B Cya, JUOO B TPETEUCKHUMN Cy,
MEXIYHAPOJIHBIA KOMMEpPUYECKU apOUTpax.

(Onpeodenenuss  Cyoebnou xoaneeuu Bepxosnoeo Cyoa Poccutickoii
Deoepayuu om 27 masa 2015 cooa Ne 310-0C14-5919, om 14 gpespana 2017 200a
Ne 5-KT'16-242)
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7. CoriameHue o paspelieHMH CIHOPOB, NpelycMAaTpUBalollee
aJIbTEPHATHBHBIN BbIOOP B KaueCTBe CPEACTB 3allUTHI — pa3pelieHue cropa
CYAOM WIM TPETEHCKUM CyAOM — U 3aKpeIluvisiioinee MmpaBo TOJbKO OJXHOM
CTOPOHBI I0TOBOpPa HAa oOpalleHue B Cyl, SIBJSETCH HeAeiiCTBUTEJbHBIM B
YaCTH JIMIIEHUs JAPYroil CTOPOHBI JOroBOpa mpasa Ha oOpaimieHue B cyd. B
ITOM CJIyuyae Kaxaas U3 CTOPOH J0roBopa 00/iagaeT MpaBoM 00paTUTHCHA KaK
B CY1, TAK U B TPETEHUCKHUM CY/.

Komnanus oOpatunack B apOUTpaKHBIH CyJ C HCKOM K OOIIECTBY 00
00s13aHUU UCIIOJHUTD B HATYype TOTOBOPHOE 00s13aTEIHCTBO.

OnpenenenveM cyla TEpPBOM WHCTAHIIMK, OCTaBICHHBIM 0€3 H3MEHEHUS
MOCTAHOBJICHUEM apOUTPaXKHOTO CyJla aneJUIIUMOHHOM  WHCTAaHUUH,  HCK
ocTaBjieH 0€3 pacCMOTPEHMsI Ha OCHOBaHMM TyHKTa 5 yactu 1 crateu 148 AIIK
P®. Cynpl yka3anu, 4TO CTOPOHBI JOTOBOpa BKJIKOYWIM B HErO COTJIALIECHUE
(OroBOpKY) O TOM, YTO JHOOOM CIIOP, BOSHUKIIUN B CBSI3U C JAaHHBIM KOHTPAKTOM,
KOTOpPBI HE MOXET OBITh pa3pellieH IMyTeM IMEepPEeroBOpoB, OyJET OKOHYATEIHHO
pa3pelieH B COOTBETCTBUU C MpPaBUJIAMU MEKIYHAPOJAHOTO KOMMEPYECKOTO
apoutpaxa. OroBopKa 0 MOPSAKE pa3pelieHUs] CIOPOB TAaKKE COJEprKajia yCIOBUE
O TOM, YTO MPHU 3TOM OOIIECTBO TAKKE BIpPaBe OOPATUTHCSA B CyJ KOMIIETEHTHOMN
IOPUCIUKIIMA C UCKOM O B3BICKAHUM CYMM 3aJI0JDKEHHOCTH 3a IMOCTaBJICHHYIO
IPOIYKIHIO.

Cya xaccallUOHHOW MHCTaHLIMM HANpaBUJl JEJI0 HA HOBOE PACCMOTPEHHUE B
CyJl IEPBOM MHCTAHIIUHU T10 CIAEAYIOIUM OCHOBAHUSIM.

N3 conepxaHus coryameHns (OrOBOPKM) O Pa3pelieHUH CIIOPOB CIIEAYET,
YTO OHO COJIEPXHUT B ce0€ 3JIEMEHTbl HE TOJIBKO apOUTPakHOM OrOBOPKH, HO U
MPOPOTallMOHHOTO COTJIAIIEHHUS, TTOCKOJIbKY OMpeesieT BO3MOXKHOCTh NEpeiavn
CIIOPOB KaK B MEKIyHAPOIHbI KOMMEPUYECKUM apOUTpax, Tak U B CY/I.

Cynpel ke, MOTHUBHUPYS CBOE€ PCIICHHE HAIUYUEM JEUCTBUTEIBLHOTO U
UCIIOJIHUMOTO apOUTPa)KHOTO (TPETEMCKOro) COTJIAIEHUS! MEXy CTOPOHAMHU, HE
UCCJIENOBAIM JEHCTBUTEIBHOCTh 3TOTO COIJIAIIEHHUS B COBOKYIHOCTH C €ro
MOJIOKEHUSIMUA, HE OIEHWJIM HAJIW4YMsS B COTJIAIIEHUWHM O pa3pelieHUuu CIOPOB
MOJIOKEHMS, KOTOPOE 3aKPEIUISIET MpPaBO TOJIBKO OJHOW CTOPOHBI KOHTPAaKTa —
oO1miecTBa (IIpoiaBia) — mepeaaTh CIOphl Ha pa3pelleHue cyia. B cOBOKYmHOCTH ¢
MOJIOKEHUSIMU COTJIALIEHUS O Pa3pEUIEHUH CIIOPOB, OTHOCSIIMXCA K apOUTPakHOM
OTOBOpPKE, TaKO€ COTJAllleHWe O pa3pelieHud CIOPOB CTAaBUT OOIIECTBO B
MPEUMYILECTBEHHOE TI0JIO)KEHHE 110 CPABHEHHIO C KOMITAHUEH, TOCKOJIbKY TOJIBKO
eMy IMPEeJ0CTaBIISIET MPaBO BhIOOpA criocoda pa3pelieHust cropa, a caea0BaTeNbHO,
HapyIlIaeT 6alaHC HHTEPECOB CTOPOH.
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[IpyHIMIIBI COCTSA3aTENPHOCTH W PABHOIPABUS CTOPOH MPEAINOJIararT
MIPEIOCTAaBIICHNE YYaCTBYIOIIMM B Cy/IeOHOM pa30oHpaTeIbCTBE CTOPOHAM PaBHBIX
MPOIECCYaTbHBIX BO3MOXHOCTEH 10 OTCTAMBAHHWIO CBOWMX TMPaB U 3aKOHHBIX
UHTEPECOB.

Takum oOpa3zoM, UCxXoass U3 OONIUX MPHHIIUIIOB OCYIIECTBICHUS 3aIUTHI
TPKIAHCKHX MPaB COTJAIICHHUE O Pa3pEIICHUH CIIOPOB HE MOXKET HAACIAThH JIUIIb
OJIHy CTOpPOHY (MPOdaBIla) KOHTPAKTa MPaBOM Ha OOpalieHne B KOMIETEHTHBIN
CyJl U JIMIIATh BTOPYIO CTOPOHY (MOKyMaTessi) mogo0Horo mpaBa. B atom cioydae
BTOpasi CTOPOHA KOHTPAKTa MOJy4aeT BO3MOXHOCTh HCIIOJIB30BaTh OO0 U3 TE€X
CIIOCOO0OB pa3pelieHusi CIOPOB, KOTOPBIMH MOXET BOCIOJIB30BaThCS TMEpBast
CTOpOHA COIJIACHO YCIIOBUSIM OTOBOPKH O TOPSAKE pa3pelieHus CIOpOB,
coaepkamencss B KOHTpakTe. IIOCKOJIbKY MEpBOM CTOPOHE MNPEAOCTABIISLIACH
BO3MOXKHOCTh BBIOOpa MEXIy TMPEABSIBICHHEM HCKa B  MEXKIyHAPOIHBIN
KOMMEpYECKUNA apOWTpak H B CyJ IO OOIIUM TpaBHJIAM IOACYIHOCTH, BTOpas
CTOpOHA TIOJIy4aeT BO3MOXHOCTh BBIOOpa MEXIy TEMH K€ Ccrocodbamu
paspelnieHus CropoB.

CrnenoBaTenbHO, CTOPOHA, MPABO KOTOPOI HAPYIIEHO TAKMM COTJIAIIEHUEM O
pa3pelieHuu CIOpOB, TAaKXKE BIpaBE OOpPaTUTHCS B KOMIIETEHTHBIN CYI,
peanu3oBaB MPaBO Ha CyAeOHYIO 3allUTy Ha PaBHBIX CO CBOMM KOHTPAareHTOM
YCIIOBUSX.

(I1o mamepuanam cyoebnoii npaxmuxu Apoumpasxicrnozo cyoa Mockoeckozo

oKpyea)

8. ApOuTpa:xkHoe coOIJIallleHHEe MOXKeT ObITh 3aKJII4YEHO IyTeM
NMPUCOEeIMHEHHUS K PEKOMEHyeMOi apOuTPaKHOIl 0rOBOPKe, COAep:Kalleiics B
ycTaBe OpraHu3alnH, NPOLECCYaJbHOM perjiaMeHTe paspelleHus CIOpPOB
KAKON-J1M00 oOpraHu3alud, WHBIX MpPaBWJaxX OpPraHu3anvu, OHUPXKH,
accouManum 4 T.M., IPH YCJOBUM, YTO 3TH AKThI PACHPOCTPAHSIOTCH HAa
CTOPOHBI, 3AK/JII0YUBIINE APOUTPAKHOE COTJIALICHHE.

OO6miecTBO 00paTWiIOCh B apOUTPaKHBIA CYJ] C HMCKOM K KOMIIAHUU O
MIPUMEHEHUU TOCIICACTBUNA HEACHCTBUTEIBHOCTH HUYTOXHOM CIECIKHA JOrOBOpPA,
3aKJIFOYCHHOM OOIIECTBOM W KommaHuWei, o mepemaude [P-agpecoB ot mcrma x
OTBETYHUKY (TpaHCc(hepTHOE corailieHue), 00 00sa3aHUU KOMIAHUM BO3BpaTUTh IP-
azpeca oOUIECTBY MO JOTOBOPY O MEpelaye co BCEMU MpaBaMH U O00S3aHHOCTSIMH,
BBITEKAIOIUMH U3 THUIIOBOTO COIVIAIICHHS 00 OKa3aHWM YCJIyTr accollMalluk B
OTHOIIEHUH MIPUCBOCHUS aJIPECOB.

OmnpenenenreM apOUTPa)KHOTO Cy/a MEPBOM MHCTAHIIUU, OCTAaBJICHHBIM 0O€3
W3MEHEHHUSI  TIOCTAHOBJIEHWEM  apOWTPaXHOTO  aNeJUIAIMOHHOTO  Ccyda |
MMOCTAHOBJICHUEM apOUTPAXXHOTO CyJa OKpyra, HMCKOBOE 3asBIICHHE OOIIECTBA
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OCTaBJIEHO 0€3 pacCMOTPEHHUsI Ha OCHOBaHWU NMyHKTa 5 yactu 1 crateu 148 AIIK
P® B CBsI3U CO CIIEAYIOLINM.

OO011ecTBO ¥ KOMIAHUS SIBJISIOTCA YJ€HAMU MHOCTPAHHOM accolMalid, a
TaK)K€ JIOKAJIbHBIMU HWHTEPHET-PErUCTpaTOpaMu, OOCIyKMBAaHUEM KOTOPBIX
3aHUMAETCs] THOCTPAHHAS ACCOLIAALIMSL.

B 2008 rony yka3anusie IP-agpeca BbiieneHbl 001IECTBY acCOMALUEN.

ApOuTpakHasi OrOBOpKa, COJIep Kalllasicsi B THIIOBOM JIOTOBOPE aCCOLIMALIMU
Ha OKa3aHue YCIyT, MPUMEHUMA K CIOpPY IO MOBOJY TpaHCHEPTHBIX COTJIAIICHUH,
3aKJIFOUYECHHBIX MEXIy  WIeHaMu accolualuy, u, CJI€A0BATENBHO,
pacmpocTpaHsieTcs Ha CIop 0011ecTBa U KOMITAaHUH.

Cynebnas xomerus Bepxosaoro Cyna Poccuiickoit denepanuu npuHsTHIE
o Jeiay CylneOHbIe aKThl OTMEHWJA, JeJ0 HampaBuja [Js PAacCMOTPEHUS IO
CYILIECTBY B CyJI IEPBOM MHCTAHLIUH BBUY CJIEAYIOLIETO.

B cuny nonoxxenuid nmynkra 5 yactu 1 crateu 148 AIIK P® apoutpaxHsiii
CyJl OCTaBJISIET UICKOBOE 3asBJICHUE 0€3 pAaCCMOTPEHMUSI, €CIIU TIOCIIE €ro MPUHATUS K
IPOM3BOACTBY YCTAHOBUT, YTO HMEETCS COTIJIAILIEHUE CTOPOH O PaCCMOTPEHUU
JAHHOT'O CIIOpa TPETEHCKUM CylIOM, €Clid J00as U3 CTOPOH HE MO3JHEE JHS
MIPEICTABIICHUS] CBOETO MEPBOrO 3asiBICHUS IO CYIIECTBY CIOpa B apOUTPaKHOM
CyJZi€ IIEpBOM MHCTAHIIMM 3asBUT 110 ’TOMY OCHOBAaHHIO BO3PAKEHNUE B OTHOLIEHUU
paccMOTpeHus Jejla B apOUTPaXHOM CyJie, 3a HUCKIIOUYEHHEM CIIy4aeB, €CIu
apOUTpaXHBIA Cy/ YCTAHOBUT, YTO ATO COIJIAIIEHUE HEACHCTBUTEIBHO, YTPATHUIIO
CUILY WJIM HE MOXET ObITh UCIIOJIHEHO.

CornacHo ctathe 7 3aKOHa O MEXIYHAPOJHOM KOMMEPUYECKOM apOUTpake
apOUTpakKHOE COIJIAIIEHHE — 3TO COTJIAIIEHUE CTOPOH O Tepeaade B apOouTpax
BCEX WM OIpPEIEIECHHBIX CIOPOB, KOTOPbIE BO3HUKIM WM MOTYT BO3HUKHYTh
MEXJly HUMHU B CBSI3M C KaKUM-JTMOO KOHKPETHBIM MPABOOTHOIICHUEM WJIUA €ro
YaCThI0 HE3aBUCHMO OT TOTO, HOCWJIO TAaKO€ HPABOOTHOILIECHHE JIOTOBOPHBIN
XapakTep WU HEeT. ApOUTpaKHOE COTJIallleHHEe MOXET ObITh 3aKIIIOYEHO B BHJIE
apOUTpaXHOW OTOBOPKM B JOrOBOPE WM B BHUAE OTACIBHOIO COTJIAIICHUS.
ApOUTpaKHOE COTJIANICHNUE 3aKITI0YAETCsl B TUCBMEHHON (hopme.

Takum oOpa3om, apOUTpPaKHOE COTIIAIMICHUE MOXKET OBITh 3aKIIOYCHO IMyTeM
MPUCOCMHEHUS K PEKOMEHIYeMON apOWTpa)KHOM OTOBOPKE, COJEpKallehcs B
yCTaBe OpraHu3aluy, MPOLECCYAIbBHOM PErJIaMEHTE Pa3pelIeHHs] CIIOPOB KaKOM-
a1M00 OpraHU3allMK, UHBIX MPABUIIAX OPTaHU3aLMU, OUPKHU, ACCOLUALIMU U T.II.

[Ipouenypa paspeuieHus: CliopoB B TPETEUCKOM CYyJI€ aCCOLMALUU SBJISCTCA
HEOTHEMJIEMOM YaCThIO THUIIOBOTO JAOTOBOPAa aCCOLMALMM HAa OKAa3aHUE YCIYT, TAK
KaK B COOTBETCTBHM C THUIOBBIM JIOrOBOPOM AaCCOLMALMM HA OKAa3aHUE YCIyT B
MEePEUYCHb OOS3aTENBHBIX IS WICHOB AacCCOIMAIMKM JOKYMEHTOB BKIIFOUCHBI
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npaBWia Tepenayn HWHTEepHEeT-pecypcoB u [lpomenmypa paspemieHusi CIOpoB B
TPETEUCKOM CYJIe aCCOITUAITIH.

CornacHO yCIIOBUSIM THIIOBOTO JOTOBOpa acCOIMAIMHM Ha OKa3aHHWE yCIyT
J00BIE CIOPBI, KOTOPhIE MOTYT BO3HUKHYTH B CBSI3M C THUIIOBBIM JOTOBOPOM
accollMallii Ha OKa3aHUE YCIyTr, MOJJIEeXKaT pa3pelIeHHuI0 B COOTBETCTBUU C
[Ipouenypou paspemeHus CiopoB B TPETEUCKOM CY€ aCCOL[UALIHH.

CrnenoBaTelbHO, PEKOMEHIyeMas THUIIOBBIM JOTOBOPOM  aCCOIMAIIAH
apOuTpaXkHasi OTOBOPKA PACHpPOCTPAHSAETCS TOJBKO Ha CIOPBI, KOTOPHIE MOTYT
BO3HUKHYTh MEX]y acCOIMalMeld W €€ UYICHOM, U HE COACPKHUT YKa3aHWUs Ha
paspelieHre CropoB MEXIy YICHAMH acCOITUAIINH B TPETEHCKOM CYIE, TO €CTh HE
MPUMEHSIETCS B CIIy4Yasix BOZHUKHOBEHUS CIIOPOB MEXIAY WICHAMH aCCOLUAIIUU.

BximroueHue THUIIOBOTO JOTOBOpPA acCOIMAlMA B MEPEUYCHb 00S3aTEIIbHBIX
JUISI WICHOB AacCOIMAIMM JIOKYMEHTOB HE CBHJICTEIBCTBYET O HAIWMYAA
KOMIIETEHIINH TPETEUCKOTO Cy/la aCCOIMAIUU O PA3pPEIICHUIO CIIOPOB MEXKIY ee
YJICHAMH, TOCKOJbKY ATH TpaBuja NPUMEHSIOTCS K TEM CIOpaM, B OTHOLIECHUU
KOTOPBIX 3aKJIIOYEHO apOuTpakHoe corameHue. [Ipu 3TOM camu mpaBuia
TUIIOBBIX apOUTPAKHBIX OTOBOPOK HE COJEPKaT.

Takum 00pazoM, MEXIy CTOPOHAMH CIIOpa MO JAHHOMY JIeTy apOUTpa)KHOE
COTJIAIICHWE O pa3pelieHHd CIOpPOB B  MEXIYHAPOAHOM KOMMEPUYECKOM
apOuTpaxke OTCYTCTBYET.

(Onpeoenenue  Cyoebnoui roaneeuu Bepxosnoco Cyoa Poccutickoil
Deoepayuu om 30 mas 2017 200a Ne 309-2C16-20465)

9. Ecaiu HoBoMy COOCTBEHHHMKY  HEIBHKHMOIO HMYIIECTBA,
3aMeHMBIIEMY MpPe:KHero apeHa0aTe/is B 10roBope apeH/bl, ObLI0 U3BECTHO
0 HAJIMYMU He 3apPerucTPHPOBAHHOIO B YCTAHOBJIEHHOM  TOPSIKe
JIOTMOJIHUTEIbHOTO  COIVIAIIEHUSI K JIOTOBOPY apeH]bl, COAepPKAIIero
TPeTeHCKYI0 OTrOBOPKY, H OH HA CTaJUM TPeETelCKOro pa3duparebcTBa He
3asiBUJI BO3PA’KeHUH OTHOCHTEIbHO KOMIETEHIIMH TPeTeiicKoro cyaa, To B
JAajibHellIeM OH YTPauMBaeT MPaB0 HA TAKOE BO3PasKeHue B Cy/Ie.

OO6miecTBOM (apeHao0/1aTeNhb) U MpeANpUHUMATENeM (apeHaaTop) 3aKII0UYCH
JIOTOBOP apeH/Ibl HEXKHUIIOTO TIOMEIICHUS, 3aPETUCTPUPOBAHHBIN B YCTAHOBICHHOM
TIOPSIJIKE.

BrocnenctBun CTOpOHBI JOTOBOpa apeHAbl 3aKIIOYMIN JOMOJHUTEIHHOE
COTJIalleHne, KOTOpoe, MOMHMO TPOYEro, CONEPKaI0 TPETEHCKYI0 OTOBOPKY H
0TKa3 CTOPOH OT TOCYIapCTBEHHON PETHUCTPAIIUH TOTIOTHUTEIHFHOTO COTJIAIICHHS.

OOmiecTBO Tepemano MpaBO COOCTBEHHOCTH HA HEXHUIOE TOMEIICHUE
KOMITaHHUH.

PemenneM TpeTecKOTo Cyna yAOBIETBOPEH WCK MPEANPUHUMATENS K
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KOMIIAaHUM O B3BICKAHMHM CTOMMOCTH HEOTACIMMBIX YJIYYIICHUN ApEHIOBAHHOTO
MMYLIECTBA.

Kommanust obparunack B apOUTpaxHBIM CyA C 3asBICHHEM OO0 OTMEHE
pELIEHUs] TPETEUCKOTO CyAa, TMOCKOJbKY JONOJHUTEIBHOE COTJIAIEHUE K
JIOTOBOPY apeH/bI HE OBUIO 3apErUCTPUPOBAHO, TO3TOMY HE PaCIpOCTPAHAETCS Ha
HOBOT'O COOCTBEHHHKA apEHIyEMOM BeIlM, 3aMEHUBIIETO MPEKHETO apeHI0JaTels.
Takum oOpa3oM, y TpeTEeHCKOro cyja He ObLIO KOMIIETCHIIMM PacCMaTpUBaTh
MEPEJAaHHbI Ha €ro paspelieHHe CIOp IO NPUYMHE OTCYTCTBHUSI TPETEHCKOTO
COTJIALLICHUS.

[Ipeanpunumarens oOpaTuiica B apOUTPAXKHBIN CYJ] C 3asBJICHUEM O BblJaue
WCIIOJHUTEIBLHOIO JIUCTA HA IPUHYIUTEIBHOE UCIIOJHEHUE PEIIEHUSI TPETEUCKOTO
cyna.

OnpenenenueM cyaa MNEpPBOM MHCTAHIIUMU, OCTABJICHHBIM 0€3 W3MEHEHHS
MOCTAHOBJICHUSIMU ~ apOUTPAXKHBIX CYAOB aNCJUIAIIMOHHOM M KacCallMOHHOU
WHCTaHIMK, a Takxke onpeaenenuem CyneOHoi kosuieruun BepxoBhnoro Cyna
Poccuiickoit @enepanvu, B YyJIOBICTBOPCHHM 3asBICHUS 00 OTMEHE peIIeHUs
TPETEUCKOTO CyJa OTKa3aHO, 3asBJICHUE O BbIJAYE HCIOIHUTEIBHOIO JIMCTA
YAOBJIETBOPEHO.

Cynpl ycTaHOBUIU (DAKT U3BEILICHUS 3asIBUTEIIS O MIPEJCTOSIIEM TPETEHCKOM
pa3OuparenbCcTBE M COBEPIIEHHUS UM B paMKax MPOUEAYypbl TPETEUCKOTo
pa3zOuparenbcTBa ACHCTBUN, CBHUAETENBCTBYIOIIMX O €ro OCBEIOMJIEHHOCTH O
HayaJyie TPETEHCKOro pa3ouparenbCTBa.

3asBUTENb HE BOCIIOJIB30BAJICS ITPABOM HA 3aBJICHUE B pAMKaX TPETEHCKOTO
pa3z0OupaTenbCcTBa JTIOBOJAOB 00 OTCYTCTBHM y TPETEHCKOTO Cy/la KOMIIETEHIIUU
paccMaTpUBaTh NEPEIAHHBIN HA €ro paspenieHue cnop (4acts 2 cratbu 16 3akoHa
00 apOuTpaxe).

B naHHOM ciiydae 3asBUTENIO Ha CTauM TPETEMCKOTo pa3z0duparesbCcTBa
ObLJI0O W3BECTHO O (haKkTe MPEaBbABICHUS apPEHAATOPOM JOMOJHUTEIBHOTO
COTJIAIIICHUSI B KayeCTBE OCHOBaHMUsS ISl MOAA4YM MCKa, OJHAKO BO3pa)KEHU 00
ATOM B TPETEHCKOM pa30upaTesIbCTBE OH HE 3asIBIISLIL.

besneiicTBrue 3asBuTENs B TPOLEAYype TPETEUCKOTO pa3OupaTebcTBa HE
MOXET  pacCMaTpuBaThbCid  HUCXOAs W3 OOCTOSTENHCTB ~ KOHKPETHOTO
MPABOOTHOIICHUSI M TPU OTCYTCTBUU JOBOJOB IO CYIIECTBY CIOpa Kak
100pOCOBECTHOE TMPOLIECCYalbHOE TOBEACHUE U BIEYET YyTparTy IMpaBa Ha
BO3paKEHUE (ICTOIIMEINb) B CYyJIE.

(Onpeoenenue Cyoebnou  romneeuu Bepxosnoco Cyoa  Poccutickot
Deoepayuu om 21 cenmsnops 2018 cooa Ne 305-0C18-6787)
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2. OPTAHM3AILIMOHHAS CTPYKTYPA TPETEMCKUX CY/IOB,
CTATYC APEUTPOB, COCTAB TPETEMCKOI'O CYJIA

10. B ciayyae HapyuieHMsl YCTAHOBJIEHHOTO cratbeii 18 3akona 00
apouTpake NPUHOMIA HE3ABUCHUMOCTH U OeCNPHUCTPACTHOCTH apOUTPOB
HMEIOTCS OCHOBAaHHUSI K OTKa3y B Bblade MCIOJHHUTEJILHOr0 JIMCTA HA
NPUHYINTEIbLHOE UCIIOJIHEHNEe PellleHUs] TPETeiCKOoro cyaa.

Kommanueit u o01iecTBOM 3aKIIIOUEH J0TOBOP, COAEPKAIUN apOUTPaKHYIO
oroBopky. TpeboBanue, BbITEKAIOIIEE U3 YKA3aHHOTO JOTOBOpa, ObLIO MPEIMETOM
PacCMOTpPEHHUsI TPETEHCKOTO Cy/a.

Kommanust obpatunack B apOUTpaxHBIA CyJl C 3asBICHHEM O BbIJaye
VCITOJIHUTENILHOTO JINCTAa HA MPUHYAUTENBHOE UCIIOJIHEHUE PEIICHUS TPETEHCKOTO
cyna.

Bo3spaxas npoTuB gJaHHOro TpeOOBaHUs, OOLIECTBO B OT3BIBE CCHUIAJIOCH HA
HEOECIPUCTPACTHOCTh ~ TPETEUCKOro Ccyda BBUAY aPuIMpOBaHHOCTH C
KOMITaHUEH.

OnpenenenueM cyna TEpPBOM HMHCTAHIUU, OCTABJICHHBIM 0€3 HM3MEHEHUs
MOCTAaHOBJICHUEM  apOUTpPaXKHOTO  CyJa  OKpyra, 3asBiieHHE  OOIlecTBa
YAOBJIETBOPEHO, BbIIAH UCTIOJIHUTEIHHBIN JIUCT.

Cyabl yCTaHOBWJIM, 4YTO HEKOMMEpPYECKOE MapTHEPCTBO, MPU KOTOPOM
CO3/IlaH TPETEUCKUM Cyd, U KOMIAHUS SIBISIOTCS adPUIMpOBaHHBIMU JIUIIAMH,
HEKOMMEpPYECKOE MapTHEPCTBO HMMEET  HEMOCPEJACTBEHHOE  BIMSHHE  Ha
JEATEIIbHOCTh TPETEHCKOr0 CyAa, HaJIeJIEHUE MOJHOMOYHUSAMM €ro CyIed M Ha UX
NEATEeIbHOCTh U WrPAeT  ONPENeNsIoNnlyl0 pojib B (QOPMUPOBAHUM U
GYHKIIMOHUPOBAHUH IAHHOTO TPETEHCKOTO Cya.

3akoH Ne 102-®3 He uckiroyaeT oOpallleHre B KOHKPETHBIN TpeTecKuil cy
CTOpOHBI, He ahPUIMPOBAHHOW ¢ HHUM JMOO HE MMEIOIICH PABHBIX C HUHBIMU
CTOPOHAMH CIOpa BO3MOKHOCTEW B OMPENICTICHUU €r0 CTPYKTYPHOU OpraHU3aliu
U (popMUpPOBAHUM KOHKPETHOTO COCTaBa TpeTeckoro cyaa. bamanc mpaB cTopoH
CIopa, pa3pelnraeMoro B TPETEHCKOM CyJe, B IENAX OOECIedeHHs TpaBa Ha
paBHBIN, HE3aBUCUMBIA, OECIPUCTPACTHBIA CyJ oOecrneuynBaeTcsi 3a Cuer
CTaHJAPTHBIX TAapaHTUW CHPABENJIMBOTO pa3dMpaTeThCTBA: CBOOOIBI BOJHM TIPH
BBIOOpE TpPETEMCKOro Ccyna U TOCYJAapCTBEHHOTO CyJIeOHOTO  KOHTPOJIS
OecrnpucTpaCTHOCTH  TPETEHCKOro CyAa B  TPAJUMUMOHHBIX  HIPOLEIypax
OocHapyBaHMUs  KOMIIETCHIIMM  TPETEHCKOro CyJa, OCHapyBaHUs  PEIICHUS
TPETEICKOTo Cy/la ¥ MPUHYIUTEILHOTO UCTIOJHEHUS PEIICHHS TPETEHCKOro Cyaa.

[Ipu paccMoTpeHUM cropa O BbIJau€ HCIOJHUTEIBHOrO JIMCTAa O BhIJAue
MCIIOJHUTEIBHOIO JIUCTA HA MPUHYAUTEIBHOE UCIIOJIHEHUE PELICHUS TPETEUCKOTo
Cylla CyA YCTaHaBIIUBAC€T, HACKOJBKO CBOOOAHBIM OBUT BBIOOp TaKOTO
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adhGuIMpoBaHHOTO TPETEUCKOr0 OpraHa y4YacTHHUKaMU CIOpa, B OCOOEHHOCTH
HEUTpaJIbHOM  CTOpOHOM, W He TmpuBera Ju  adPUIUPOBAHHOCTH K
HEOECIPUCTPACTHOCTH KOHKPETHBIX apOUTPOB, a CJIEAOBATENHLHO, — K BEIHECEHUIO
HECIPaBeUIMBOTO TPETEUCKOTO pelIeHUs!.

OO11ecTBO HE 3asBWJIO M HE MPEICTAaBUIO JOKAa3aTENbCTB O HAPYIICHUU
cBOOO/BI BOJHM TPU BBIOOpE TPETEHCKOTO OpraHa MWiM OO0 WHBIX MOPOKax BOJH
(3a0my>XIeHIH, TPUHYKICHUH, OOMaHe) MpU BBHIOOpPE TPETEHCKOro cyda U He
000CHOBaJIO, KakuM 00pa3oM BbIOOp apUIMPOBAHHOIO C  KOMITAHHEH
TPETEICKOTO Cy/ia MPUBEJ K HAPYLICHUIO MpaB 00I1ecTBa.

Kpome Toro, o61iecTBo He 3asBIsII0 O HATMYUU 3aUMHTEPECOBAHHOCTH KOTO-
aubo W3 cocTaBa CyAed TpeTecKoro cyjaa WM ONPEIENIEHHOTO COCTaBa
TPETEUCKOTO CyJa, PacCMaTPUBAIONIETO KOHKPETHBIN CIOp, BBUIY HAIUYUS HX
OpPTraHM3aIMOHHO-TIPABOBBIX CBA3EH CO CTOPOHAMHU TO JETY, a TAaKXKE O HaJUYUU
KaKON-I1M00 MHOM 3aMHTEPECOBAHHOCTHU CYJE€H TPETEMCKOro Cyaa U HE CChUIANOCh
Ha TO, YTO OHO OBLIO JIMIIEHO BO3MOXHOCTHU MPEAJIOKUTH TOT COCTAaB TPETEUCKOTO
Cylla, KOTOPOMY JOBEpSIET, 3asBUTh OTBOJI TPETEUCKUM CYIIbSIM, KOTOPBHIM HE
JOBEpSIET.

[Ipu Takux oOCTOSTENHCTBAX OOIIECTBO HE JI0KA3a]0, YTO NMPHU HATUYHUU
adGUIMPOBAHHOCTH TPETEUCKOTO CyZa MO OTHOIIEHUIO K KOMIIAHUU MMEJI0 MECTO
HapyIICHUE MPUHIUIA HE3aBHUCHUMOCTH M OECHPHUCTPACTHOCTH TPETEUCKHUX CyAel
(cratbst 18 3akona Ne 102-D3) um ummeroTcs OCHOBaHMA K OTKa3zy B Bblaaue
UCTIOTHUTENLHOTO JIUCTAa HA MPUHYIUTEIBHOE UCIIOIHEHUE PEIICHUS TPETEHCKOTO
cyna.

JlelicTByIOIIEE MPABOBOE PETYIMPOBAHUE TAKXKE YKA3bIBACT HA JCHUCTBUE
MpUHITMIA apOuTpaka 0 HE3aBUCUMOCTU M OECIPUCTPACTHOCTH apOUTPOB, HO HE
TpeTrelickoro cyaa (craths 18 3akoHa 00 apOuTpaxe).

(Onpeodenenue CyodebHnoti koaneeuu Bepxoswoco Cyoa  Poccuitickoti
Deoepayuu om 2 dexabps 2015 2o0a Ne 308-2C15-10232)

11. Ecam cOrJacoBaHHbIH CTOPOHAMHM MOCTOSIHHO JAeHCTBYIOIIUIA
TPeTeHCKUM Cya NpeKpaTuil (PYHKUMOHUPOBAHHUE, Cy] He BIpaBe OCTABHUTH
HCK CTOPOHBI TPETEHCKOro corjameHus 0e3 PpacCMOTPEeHUS] B CBSI3H €
HAJIMYUEM TAKOI0 TPETeiCKOro corjiameHusl.

OO6miecTBO 00paTUIOCH B apOUTPaXHBIM CyJd C MCKOM K KOMIIAaHUU O
B3bICKAHMM  HEOCHOBATEIBHOTO  OOOTAIlCHUS, IOJY4YEHHOTO  BCJICACTBHUE
HEMPABOMEPHOTO yJACp)KaHUS OO0ECIEeUUTENbHOrO TIaTeXa I0 JIOTOBOpPY IOcCHe
OKOHYAaHUS €ro JEUCTBUS, NPOLIEHTOB 3a IOJb30BAHUE YYXUMHU JICHEKHBIMHU
CpPEICTBAMH.
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OnpeneneHveM cyna NEpPBOM HMHCTAHLUUM, OCTABICHHBIM 0€3 H3MEHEHMUS
MOCTAHOBJICHUSIMU  apOUTPAXKHBIX CYJOB aNeUIAIMOHHON M KacCallMOHHOU
WHCTaHIIMNA, HMCKOBOE 3asBJICHHE OOIIECTBA OCTaBJIEHO 0€3 pacCMOTPEHHs] Ha
OCHOBaHUU MyHKTAa S5 yactu 1 crateu 148 AIIK PO.

Cyne6nas xomuterus BepxosHoro Cyna Poccuiickoi @enepannu nocuurania,
YTO Ha3BaHHBIE CYJ€OHBIE aKThI MTOJIEKAT OTMEHE I10 CJIEAYIOIIUM OCHOBAHUSIM.

Cratpeit 44 3akoHa 00 apOuTpa)ke 3aKperieHbl OCHOBHBIE TpeOOBaHMS K
co3gaHui0 U (YHKIUOHUPOBAHUIO TIOCTOSHHO JCUCTBYIOIIMX apOUTPasKHBIX
yupexaeHuil B Poccuiickon denepanuu.

Ha odunmuansHoM caiiTe ONpeneseHHOTO CTOPOHAMU  MOCTOSHHO
JIEUCTBYIOLIETO TPETEHCKOrO CyJia CONEPKUTCS MH(MOpMAIUs O TOM, UYTO JaHHBIN
Cyll, o0Opa3oBaHHBIII B COOTBETCTBUM C TpeOoBaHuAMH 3akoHa Ne 102-D3, He
COOTBETCTBYET TpeOOBaHUsAM, coAepKaumMcsi B ctatbe 44 3akoHa 00 apOuTtpaxe,
Y HE MOJYy4Yus MpaBa Ha OCYUIECTBICHUE (PYHKUMN MOCTOSHHO JEUCTBYIOILETO
apOUTPaKHOTO YUPEKICHUSI.

Cornacno yactu 13 crateu 52 3akona 06 apoutpaxe ¢ 1 HosiO6ps 2017 roxa
IOCTOSTHHO JEMCTBYIOIME TPETEHCKUE Cy/bl, HE COOTBETCTBYIOIINE TPEOOBAHUSAM
cTaThu 44 MAaHHOTO 3aKOHA W HE TOJyYMBIIIHME IIpaBa Ha OCYIIECTBICHUE (DYHKIIHIA
MOCTOSIHHO JIEMCTBYIOLErO apOUTPAKHOIO YUPEKIEHUS, HE BIPABE OCYUIECTBIATh
NeSATEIbHOCTb 110 AAMUHUCTPUPOBAHUIO ApOUTpaKA.

Takum oOpa3oM, B OTCYTCTBHE apOUTPaXHOIO COTJAIICHHs O Iepeaade
JTAHHOTO CIIOpa Ha PaCCMOTPEHUE MOCTOSHHO JEHCTBYIOUIErO TPETEUCKOro cya, a
TaK)X€ C YYETOM TOr'0, YTO ONPEEIEHHBIA B JTIOrOBOPE MOCTOSHHO JEHCTBYIOLIErO
TpeTeCKUil CcyA B HacTosiee BpeMs He (GYHKIHOHUPYET, HEPacCMOTpPEHUE
MCKOBBIX TpeOOBaHUM 3asiBUTEIIS TI0 CYIIECTBY CYJIOM HApYIIIA€T rapaHTHPOBAHHOE
emy cratbsiMu 46, 47 Koncturyuuu Poccuiickoit deaepaiiu npaBo Ha CyaeOHYIO
3aIUTY B TOM CyJ€, K MOJACYJHOCTH KOTOPOTO OHO OTHECEHO 3aKOHOM, U MPaBO Ha
JOCTYII K PABOCYIUIO.

(Onpeoenenue  Cyoebnou  roaneeuu Bepxosnoco Cyoa  Poccuiickotl
Deoepayuu om 16 nosops 2017 200a Ne 305-2C17-9241)

12. Co3nanHoe B mopsjKe, YCTAHOBJIEHHOM 3aKOHOM 00 apOuTpa:ke,
NMOCTOSIHHO  JIeCTBYWOILEe apOuTpaKHOe  Y4Ype:KIAeHue, SABJISIOLIEeCsd
yupexxaeHueM-NPaBoNpPeeMHUKOM 10 OTHOIIEHUI0 K CO3JaHHOMY /10 /IHA
BCTYIUIEHHSIT B CHJIy 3akoHa 00 apOuTpake TMOCTOSIHHO JAeHCTBYIOLIEMY
TPeTEeCKOMY CyAy, OCYILIEeCTBJIsSieT AQAMUHUCTPUPOBAHUE AapOWTpaka B
COOTBETCTBHM € paHee 3aKJIIYEHHbBIMH APOUTPAKHBIMHU COTJIAIIEHUAMU,
NpexyCMATPUBAKIIUMHA AJMUHUCTPUPOBAHUE aPOUTPaka Yy4pe:KIeHHeM-
npaBonpealIecTBEHHUKOM (cTaThsl 2 3aKkoHa 00 apouTpaKe).
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OO6miecTBO 00paTHJIOCh B apOUTPaKHBIA CyJ K KOPIOpAalUuu C HCKOM O
B3BICKAHUH JICHEKHON CyMMBbI IEPECTPAXOBOYHOTO BO3MELIECHHUS.

OnpenenenveM cyna TEpPBOM HMHCTAHIIMM, OCTABJICHHBIM 0€3 H3MEHEHHUS
MOCTAHOBJICHUSIMU  apOUTPAKHBIX CYJOB aNeUISIIIMOHHOM ¢ KacCallMOHHOU
WHCTAHIMH, MCKOBOE 3asBJICHHUE OCTAaBJIIEHO 0€3 pacCMOTPEHHUSI HAa OCHOBaHUU
nyHkTa 5 yactu 1 crareu 148 AIIK PO no cineayrommuM OCHOBaHUSM.

JloroBopom mnepecTpaxoBaHus MNPEAYCMOTPEHO, YTO BCE CIOPBI MEXKIY
OOIIIECTBOM W KOPIOpalMe MO IMOBOAY HA3BAHHOIO JIOTOBOpa pa3pelIaroTcs
MyTEM IIEPErOBOPOB, a IMPU HEBO3MOXKHOCTU JOCTUTHYTH CcOrjacus — B
Tpererickom cyze npu Toproeo-npomeinieHHON nanare Poccuiickon denepanuu.

MexayHaponHbIE KOMMEpYECKUW apOuTpaxHwii cynq mnpu Toproso-
npombiniecHHoW — manate  Poccuiickoit  ®denepamn  (MKAC)  aBasiercs
MPaBOMPEEMHUKOM TPETEHCKOTO Cyla I pa3pelIieHUs] SJKOHOMUYECKHUX CIIOpPOB
npu Toproso-npomeinuieHHOW mnanare Poccuiickon @Penepauum ¢ MOMEHTa
yrBepkaenuss u omnyonukoBanus Ilomoxxenuit u IIpaBun MKAC wu Bmpase
paspemarb Cropbl Ha OCHOBAaHHWM COTJIALICHUN CTOPOH O IEpenade uX CIOpOB B
yKa3aHHbIe apOuTpakHbie opranbl (dacth 10 cratbu 52 3akoHa 00 apOuTpaxe,
nyHKT 8 [lonoxkenus 0 MexxayHapoJHOM KOMMEPUYECKOM apOUTPaKHOM Cye MPU
ToproBo-npomsinieHHOW nanare Poccuiickoit @epepauun (mpuioxenue 1 k
3aKOHy 0 MEXIYHAPOJHOM KOMMEPUYECKOM apOUTpaxKe).

B cBsi3u ¢ 3TUM OCTaBJI€HUE CYIOM MCKOBOTO 3asiBJICHUS 0€3 pacCMOTPEHUS
HE OrpaHUYMBACT MPaBO AKIMOHEPHOIo OOIIECTBAa HAa JOCTYIl K MPABOCYJIHIO,
MOCKOJIKY BO3MOYKHOCTh OOPaTUTHCS B KOMITIETCHTHBIN ITOCTOSTHHO JICHCTBYIOITUIN
TPETEUCKUM CyJ B HACTOSILIEE BPEMSI COXPAHSIETCS.

(I1o mamepuanam cyoebnou npaxmuxu Apoumpadsicnoco cyoa Mockosckozo

oKpyea)

3. KOMITIETEHIIMS TPETEMCKHX CYJIOB

13. Cnopsl, BbITeKawmue U3 NyOJUYHBIX NPABOOTHOLIEHUI, HE MOTYT
OBITH NepeJaHbl HA PACCMOTPEHME TPETEHCKHUX CY/10B.

Tpereiickuii cya yIOBIETBOPHJI HKCK O0OIIeCTBA K aJAMUHUCTPAINH
MyHUIMOATBHOTO  0o0pa3oBaHMs O  BO3BpaTe  M3JMINHE  YIJIAYEHHOU
rOCyJapCTBEHHOW MOIIUHBI.

AJIMUHUCTpAIMs MYHUIIUIIAJBHOTO oOOpa3oBaHus (Jajnee — 3asBUTEIIb)
oOpaTuiach B apOUTpaXKHBIN CYJl C 3asiBJICHUEM 00 OTMEHE PEeLIEHUsI TPETEUCKOro

cyna.
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OmnpeneneHveM cyna NepBOMl MHCTAHIIMM, OCTaBICHHBIM 0€3 M3MEHEHUS
apOUTpaXHBIM CYJIOM OKpyra, pelIeHHe TpPEeTeMCcCKOro cyaa O BO3BpaTe
roCyJJapCTBEHHOM MOLIJIMHBI OTMEHEHO B CBSI3U CO CIICIYIOLINM.

3asBuTeNeM U OOILIECTBOM OBLIO 3aKIIOYEHO apOUTPa’KHOE COTJalIeHHE,
COrJJaCHO KOTOPOMY BCE CIIOPBI, pPa3HOINIACUS WM TPeOOBaHUS, CBS3aHHBIE C
YIUIATOM TOCYJApPCTBEHHOW MOLLIMHBI 32 MPOJJICHUE JHIEH3UU, MEPEAAIOTCS Ha
PacCMOTPEHNE TPETEUCKOTO CyAa.

Cornacno yactu 3 ctathu 1 3akoHa 00 apOuTpake B apoUTpaxk (Tpereickoe
pazOupaTenbCTBO) MO COTIAIICHUIO CTOPOH MOTYT MEpeNaBaThbCsl CHOPHI MEXKIY
CTOPOHAMH TPAXJAHCKO-TIPABOBBIX OTHOLIEHUM, €CIM WHOE HE NPEAYCMOTPEHO
benepabHbIM 3aKOHOM.

Ncxons n3 HopMmbl wactu 6 cratbu 4 AIIK P® no cornmamenuto CTopoH
CIOp, BO3HUKAIOIIMK W3 TPa)XITAHCKUX MPABOOTHOLIECHUW, MOXKET ObITh INepeaaH
CTOPOHAMHU Ha PACCMOTPEHUE TPETEHCKOIro CyJa, €CIM HWHOE HE YCTaHOBJICHO
dbenepabHBIM 3aKOHOM.

Takum oOpazoM, Jiena, BOZHUKAIONIME U3 IMyOJIMYHBIX MPAaBOOTHOIICHUH, B
CWITY TIPUBEJICHHBIX HOPM HE MOTYT OBITh IIEpE/IaHbl HA PACCMOTPEHUE TPETEUCKUX
CyJIOB.

[IpeameToM cnopa, pacCMOTPEHHOIO TPETEUCKUM CYAOM, SIBUJIOCH
TpeGoBaHKe OOIIECTBA K aJMUHUCTPAIMK O BO3BPATE 110 NPABHIAM TJIaBBI 25°
Hanorosoro konekca Poccuiickoit ®denepanuu (manee — HK P®) wuznuiine
(mBaXkIpI) YIUTAYSHHOM rOCyNapCTBEHHOW TMONUTMHBI 3a MPOJUICHUE Ha OCHOBAHHU
nyHkTa 18 crateu 19 ®enepanpHoro 3akona ot 22 Hos0ps 1995 roma Ne 171-D3
«O TroCcynapCTBEHHOM pETyJIHpPOBaHMM MPOU3BOACTBA U 000pPOTa 3STUIOBOTO
CIUpPTA, AJKOTOJILHOW W CIHPTOCOJEpKAIIed MPOAYKIIMH W 00 OrpaHUYCHHH
noTpebsieHust (pacluTHsl) aJIKOTOJbHOW MPOAYKIMW» JEHCTBUS JIUIIEH3UU Ha
PO3HUYHYIO MPOAAXKY ATKOTOJIBHOU MPOTYKIIHH,

CornacHo nonoxxenusM nyHkra | craren 2 HK P® BnacTHble OTHOIIEHUS
M0 yCTaHOBJIEHHIO, BBEJACHUIO M B3MMaHMIO HAJIOTOB U cOOpoB B Poccuiickoit
@denepanuy, a TAaKKEe OTHOLIEHUS, BO3HHMKAIOIIME B IPOLECCE OCYILIECTBICHHUS
HAJIOTOBOTO KOHTPOJIA, OOAJIOBAaHHS aKTOB HAJOTOBBIX OPraHoOB, JACHCTBUI
(Oe3meiicTBUSI) WX JOJKHOCTHBIX JIMI[ M TPUBICYEHUS K OTBETCTBEHHOCTH 3a
COBEPILIEHNE HAJIOTOBOIO MPaBOHAPYIICHHUS, PETYIUPYIOTCS 3aKOHOATEIBCTBOM O
Hajorax u coopax, coctosmuM U3 HK P® u npuHSATBIX B COOTBETCTBUU C HUM
dbenepaabHbIX 3aKOHOB O HaJloTax U cOopax.

OO0s3aHHOCTh TUIATUTh 3aKOHHO YCTAaHOBJICHHbIE HAJIOTM U  COOpBI
3akperusieTcs  3akoHamMu  Poccuiickon  @Penepanuy  WIM HOPMATHBHBIMH
MPABOBBIMH AKTaMH MPEJICTABUTEIBHBIX OPraHOB MECTHOI'O CAMOYIPABJICHUS U
SIBJISICTCSI ITyOJTMIHO-TIPABOBOM.
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B cBs3u ¢ 3TMM CBsI3aHHBIE C BO3BPAaTOM TOCYAapCTBEHHOW MOIILITMHBI
MIPABOOTHOIICHHUSI SIBJITFOTCSI ITyOJINYHO-TIPABOBBIMH, 8 BEITCKAIONTUE M3 HIX CHOPBI
HE MOT'YT OBITh TIPEIMETOM PACCMOTPEHUS B TPETEHCKOM CY/IC.

(I1o mamepuanam cyoebnou npakmuku Apbumpasxicnoco cyoa Bocmouno-
Cubupckoeo okpyea)

B apyrom aese cyn npu pacCMOTPEHUHU 3asBJICHUSI 00 OTMEHE pPEIICHUs
TPETEUCKOTO CyAa, KOTOPBIA (PAaKTUYECKH PAacCCMOTpPEN BOMPOC O MPaBOMEPHOCTHU
MIOCTAaHOBKHU JIECHOTO Y4acTKa Ha KaJacTPOBBIA YYeT, MPHIIET K BBEIBOAY O TOM,
9TO ATOT CIIOP BO3HHK W3 IMMyOJMYHBIX IPABOOTHOIICHHIA, a TAKKE CTIOPHI HE MOTYT
OBITh TIEpEAaHbI HA PACCMOTPEHHE TPETEUCKOTO CyIa.

(ITo mamepuanam cyoebnoi npaxmuxu Apbumpasxcnozo cyoa Boneo-
Bsimckozo oxpyea)

14. B cmay nmyHkrta 5 uactu BTopoii crathu 22' TTIK P®, nynkra 5
yactu 2 craten 33 AIIK P® cnopbl, BO3HMKAaOIIMEe W3 OTHOIUIEHMI,
peryJiupyemMsIx 3aKOHOAATEIbCTBOM Poccuiickoi Denepaunu ]
NPUBATH3ANNH TOCYIAPCTBEHHOIr0 M MYHMIMIIAJIbHOT0 HMYLIECTBA, HE MOTYT
OBITH NepeJaHbl HA PACCMOTPEHHE TPETEeCKOro Cyaa.

Tpereiickuii cyn paccMmotrpen cnop Mexay Oankom u Komuretom 1o
VOPABJICHUIO HMMYIIECTBOM MYHHUIUMNAIBHOTO 00pa30BaHUs, SBISIOLIUMHUCS
CTOPOHAaMHU I10 JIOTOBOPY, KOTOPBIM MpeaycMaTpruBajl paCCMOTPEHUE BBITEKAIOIINX
U3 HEro CIOpOB B TPETEHCKOM CyAe, M BbIHEC pEIIeHHE B MOJb3y OaHKa 00
oOpaIieHny B3bICKaHUS Ha 3aJI0KEHHOE HEJBMKMMOE UMYIIECTBO, HAXOIAIIEeCs B
myOJUYHOM COOCTBEHHOCTH.

bank oOpatuncs B apOuTpakHBIA CyA C 3asBIEHHEM O BblJaye
VCITOJIHUTENLHOTO JINCTA HA MPUHYAUTENIbHOE UCIIOJHEHUE PEUIEHUSI TPETEUCKOro
cyna.

OnpenenenveM cyaa MNEpBOM MHCTAHIIUM, OCTABJICHHBIM 0€3 HM3MEHEHUS
MOCTaHOBJICHUEM apOUTPAKHOTO CyJla OKPYTa, 3asBieHHe OaHKa YJOBIETBOPEHO.

Cyne6nas xomterusi Bepxosnoro Cyna Poccutickoii deneparny Ha3BaHHBIC
CyZleOHBIC aKThl OTMEHMJIA, B YIOBJICTBOPEHUH 3asIBJICHUS OaHKa OTKa3aia, UCXOIs
U3 CIEAYIOIIETO.

Ha ocHoBanum pemieHuss TPETEUCKOrOo cyJa U3  COOCTBEHHOCTH
MYHUIIMNIATBHOTO 00pa30BaHUsl B YACTHYIO COOCTBEHHOCTh OBUIO TEpEaHo
HUMYIIIECTBO.

Haxopsmieecs B MyHUIIMIIAJIBHOM COOCTBEHHOCTH HWMYIIECTBO, CPEACTBa
MECTHBIX OIO/PKETOB, a TakKKe WMYIIECTBEHHbIC TIpaBa MYHUIUIIATBHBIX
00pa30BaHMl COCTABISAIOT SKOHOMHYECKYIO OCHOBY MECTHOTO CaMOYMpaBIICHUS
(cratbs 49 denepanbHoro 3akoHa OT 6 okTsIOpst 2003 roma Ne 131-D3 «O6 o6mmx
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MPUHLNNAX OPraHU3allid MECTHOTO camoyIrpaBieHus B Pocculickoit @enepaunny»
(manee — 3akoH Ne 131-D3).

Brnanenue, monp3oBaHuE U pacHOpPSHKEHUE MMYIIECTBOM, HAXOASUIUMCS B
MYHHUIIUNIATBHOM COOCTBEHHOCTH, SIBJIIIOTCS B COOTBETCTBHM C TJiaBoi 3 3akoHa
Ne 131-®3 BonpocaMyu MyHULIMIIATIBHOTO 3HAYEHUS.

Cnoppl, KacalIIMecss JaHHBIX BONPOCOB, OTJIMYAE€T COBOKYIHOCTH
CIIEYIOIIUX OCOOCHHOCTEH: MOTOBOPHI 3aKIIOYAIOTCS B MyOJIMYHBIX HHTEpeEcax,
CIIEIIUAJIBHBIM MYOJUYHBIM CYObEKTOM (MYyHUIIUTAIIBHBIM O0Opa30BaHUEM), LIEJIBbIO
WX 3aKJIIOYECHHS BBICTYINAET YIOBJIETBOPEHHE MYHHUIIMMAIBHBIX MNOTPEOHOCTEH,
(dbuHaHCUpOBaHUE JTUX MOTPEOHOCTEH OCYIIECTBIAECTCS 3a CYET CPEICTB
COOTBETCTBYIOLErO OIOJIKETa, X 00ECreueHue KOHTPOJIUPYETCS CHEelUaIbHBIMU
nyOJUYHBIMM OpPraHaMH, peE3yJNbTaTbl KOHTPOJS JOBOJATCA JO BCEOOLIETro
CBEJICHMUSL.

CiiemoBartesbHO, OTHOIIEHUS, CBSI3aHHBIE C MMYILIECTBOM, HAXOIALIMMCS B
COOCTBEHHOCTH IYOJMYHO-TIPAaBOBBIX 00pa3oBaHUM, coAepk aT IyOJUYHBIN
AJIEMEHT W BJIEKYT MOBBILIEHHBIN MyOJUYHBIN (OOIIECTBEHHBIN) KOHTPOJIb TAKUX
OTHOLIEHHUM.

ApOuTpax, HampoOTHB, SBISAETCA KOH(UICHIMAIbHBIM, a CIyIIaHHE Jena
IIPOBOJUTCS B 3aKPBITOM CyA€OHOM 3aceaHuM, €CIU CTOPOHBI HE JOTOBOPUIIUCH
00 MHOM WJIM MHOE HE MPEAYyCMOTPEeHO (eepaibHbIM 3aKOHOM (cTaThs 21 3akoHa
00 apOuTpaxe).

C ydeTrom 3TOro CHopsl W3 AOTOBOPOB, NPEIMETOM KOTOPBIX SBISETCS
nepexoJl mpaBa COOCTBEHHOCTM HAa HMYILECTBO, HaxoJslieecs B MyOJIMYHOU
(rocyaapCTBEHHOM, MyHUIIMIIAIBHOI) COOCTBEHHOCTH, HE MOTYT pacCMaTpUBaThHCs
TPETEMCKUMH CyJaMH BBHUJY HECOBMECTHMOCTH HPHUHILMIIOB TPETEHCKOTO
pazOupaTenbcTBa M NPUHIMIIOB OPraHM3alid MECTHOIO CaMOYIpAaBIICHUS B
Poccuiickon ®@enepanumu.

B pamMmkax cniopHBIX IPaBOOTHOILLIEHUN HA OCHOBAHUM PELIECHUS TPETEUCKOrO
Cylla TMpOU30LUIO BO3ME3JIHOE OTYYXKICHUE HMYIIECTBA M3  IyOJIMYHON
COOCTBEHHOCTH B YACTHYIO («CKpBITas» MpPUBATU3ALMS HMMYIIECTBA) B 00XOA
3aKOHOJATEJIbCTBA O MpHUBATH3ALMK IMyOJWYHOro uMyIiecTBa (ctaThs 217
I'paxxnarckoro komaekca Poccuiickoit deneparun; nanee — 'K PD).

JleticTByromasi pemakiusi myHkta S5 yactu 2 cratbu 33 AIIK P® npsmo
IpeAyCMaTPUBAET 3alpeT Ha pPAaCcCMOTPEHUE TPETEUCKUMHU CyAaMu CIOPOB,
BO3HUKAIOLIMX W3 OTHOLICHUH, PETYyJIUPYEMBIX 3aKOHOAATEIbCTBOM Poccuiickon
denepanuy 0 NpUBATU3ALUU FOCYJAPCTBEHHOTO U MyHULIUNIAIIBHOTO UMYILIECTBA.

(Onpeoenenue Cyoedonou roaneeuu Bepxosnoeo Cyoa Poccuiickoi
Deoepayuu om 27 dexabps 2017 200a Ne 310-2C17-12469)
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15. B cmiay myHKTa 6 yactu Bropoii craten 22° TTIK P®, nynkra 6
yactu 2 craten 33 AIIK P® cnopbl, BO3HMKAKOIIME W3 OTHOIUIEHWI,
peryJupyemMsbIxX 3aKOHOAATeAbCTBOM Poccuiickon @enepanuu 0 KOHTPAKTHOM
cucteMe B cdepe 3aKynmok TOBapoB, padoT, ycJayr A olecnevyeHHs
roCyJapCTBEHHbIX M MYHUIUNAJBHBIX HYXAJ, He MOrYT ObITb NpPeIMeTOM
TPETEeHCKOro pa3ouparTesibLCTBA.

NHauBUyallbHBIA  PEAIPUHUMATEND OOpaTWiCS B TPETEHUCKHM CyI ¢
TpeOOBaHHEM K aJMUHUCTPALMM MYHUIUMIAILHOTO OOpa30BaHMS O B3BICKAHUU
3aI0JDKEHHOCTH MO0 MYHUIUIIAJIBHOMY KOHTPAKTy, 3aKJIIFOUEHHOMY Ha OCHOBaHUU
®enepanbHoro 3akoHa ot 21 urosst 2005 roga Ne 94-@3 «O pa3MenieHUH 3aKa3oB
Ha MMOCTaBKHU TOBApPOB, BBHIIIOJHEHHE padOT, OKa3aHUE YCIYT JUIsl TOCYAapCTBEHHBIX
U MyHULIMNAIBHBIX HYXI» (1anee — 3aK0H O pa3MElISHUH 3aKa30B).

Pemennem TPETEUCKOTO cyna TpeOoBaHUs MPEATPUHUMATETSA
YAOBJIETBOPEHHBI.

NunuBuiyaibHBIA TpENPUHUMATENL OOpaTUIICS B apOUTPaXHBIM CynI C
3asBJICHUEM O BbIJJau€ MCIOJIHUTEIBHOIO JIMCTA HA MPUHYAUTEILHOE UCIIOTHEHUE
pELIEHHUs TPETENCKOTO Cya.

OnpeneneHueM cyna TEpPBOM WHCTAHIIMU, OCTaBIICHHBIM 0€3 H3MEHEHUs
MOCTAHOBJICHUEM CyJla OKpYyra, 3asBJICHUE HWHIWBUIYAJIbLHOTO MpeAnpuMaTess
YAOBJIETBOPEHO, BbIJIaH UCTIOJIHUTEJIbHBIN JIUCT.

Cynpl UCXOAWJIM U3 TOTO, YTO apOUTpakHAs OTOBOpKa Oblja BKJIIOUEHA B
MPOEKT MYHHUIIMMNAIBHOTO KOHTpaKTa aJMHUHUCTpAIlUCH, pelieHHue TPEeTeHCKOro
Cy/la YacTUYHO MCIOJIHEHO, YTO YKa3bIBA€T HA COIJIACHE aJIMHHUCTpaluu C
BBIHECEHHBIM PEIICHUEM.

Omnpenenennem Cyne6Hoit komerun BepxoBHoro Cyna Poccuiickoi
denepanuu  onpeneieHue  Cyla NepBOM  HMHCTAHIMM W TOCTAHOBJICHUE
apOUTPaXKHOTO CyJa OKpyra OTMEHEHBbI, B BbIJlau€ MCHOJHUTEIBHOTO JIMCTa
OTKa3aHO TO CJIEIYIOIIUM OCHOBAHUSIM.

CucremMHO€ TOJIKOBAaHME HOPM 3akoHa O pa3MEIICHUWH  3aKa30B
CBUJIETEIIbCTBYET O TOM, YTO TOCYJApPCTBEHHbIE U MYHHUIIMNAIbHBIE KOHTPAKThI
MIPECIICYIOT MyOJIMYHBIN UHTEPEC U HAIMIPABJICHBI HA yIOBIECTBOPECHHUE TTyOTUIHBIX
HYK/]T 32 CUET UCTIOJIb30BaHUS OO/KETHBIX CPEJICTB.

Hanuune oO1IeCTBEHHO 3HAYUMBIX MYOJUYHBIX DJIEMEHTOB HE TO3BOJISET
MpU3HATh OTHOIICHUS, peryjupyemMble 3aKOHOM O pa3MEIICHUU 3aKa3o0B,
HOCSIIIIUMHM HWCKJTIOYUTEIBLHO YaCTHBIA XapakTep (OCHOBAHHBIMM Ha aBTOHOMHUU
BOJIM X YYaCTHUKOB). ['OCyapCTBEHHBIC U MYHUIIUNTATIbHBIE KOHTPAKTHI JTOJKHBI
3aKJII0YAThCSl M HUCIHOJHATHBCS € COOJIIOJICHUEM NPUHIUNA OTKPBITOCTH U
BO3MOKHOCTBIO MMyOJIMYHOTO KOHTPOJIS.
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OcobenHnoctu apoutpaxa (Tpereiickoro pa3oupartenbCTBa)
(koHGUIEHIIMATBHOCTD, 3aKPBITOCTH Ipollecca, YIPOUICHHBIM MOPSIOK cOopa U
MPEACTABICHUS JI0KA3aTEIbCTB, OTCYTCTBUE Yy TPETbUX JIUIl HH(OpMaIUU O
MPUHATBIX PEIICHUSAX, a TAKKE€ HEBO3MOXKHOCTh MX IMPOBEPKH M MEPECMOTPA IO
CYILIECTBY) HE€ TMO3BOJSIOT OOECNEUYUTh MENH, ISl JOCTHURKEHUS KOTOPBIX
BBOJIMJIACH CUCTEMA PA3MELICHUS 3aKA30B.

Takum 00pazom, CIOpHI, BO3HUKAIOIINE M3 KOHTPAKTOB, 3aKJIIOUYCHHBIX Ha
OCHOBAaHHMHM 3aKOHa O pa3MENIeHUH 3aKa30B, HE MOTyT ObITh MepelaHbl Ha
pacCMOTpPEHHE TPETEHCKOTro cyla, a apOUTpa)KHble COIJIAlIEeHUs O IMepeaaye
MOI00HBIX CIIOPOB B TPETEUCKUE CYIbl — HEJIEUCTBUTEIbHBIMHU.

B Hacrosiee Bpemsi yKazaHHbIE OTHOIIEHUS yperyaupoBanbl DenepanbHbIM
3akoHOM OT 5 ampens 2013 roga Ne 44-®3 «O koHTpakTHOU cucrteme B chepe
3aKyImOK TOBapoB, paboOT, yciayr Uit OOecreyeHus TOCYJapCTBEHHBIX U
MYHULIMNAIBHBIX HYXI», a JeUCTBYIOLIAs peaakius myHKkTa 6 yactu 2 ctaThu 33
AIIK P® mnpsamo mnpemycMaTpuBaeT 3alpeT Ha PACCMOTPEHHE TPETEHCKUMU
CyllaMU TIOJBEJOMCTBEHHBIX apOUTPa)KHBIM CyJlaM CIIOPOB, BO3HUKAIOUIUX W3
OTHOLIEHUM, pETyIMpyeMbIX 3akoHoaaTenbCcTBOM Poccuiickorn ®enepauuu o
KOHTPaKTHOM cucTeMe B cpepe 3aKymnmoK TOBApOB, padOT, YCIyT ISl 0OeCIIeUeHHUSI
rOCYJIapCTBEHHBIX U MYHUILIMTIATBHBIX HYX]I.

IIynkr 6 yactu 2 crareu 33 AIIK P® nmoanexuT nmpuUMEHEHUIO IO IHSA
BCTYIJIEHUSI B cCwily (¢eaepalbHOrO0 3aKOHA, YCTAHABIUBAIOIIETO TMOPSIOK
OTpENICSICHUs] TIOCTOSIHHO JICMCTBYIOIIETO apOUTPAKHOTO YUPEKIEHHUS, KOTOpPOE
BIIPABE aIMUHUCTPUPOBATH CHOPHI, BO3HUKAIOIIME U3 OTHOLICHUM, PETYIUPYEMbIX
3aKoHOAAaTeNCTBOM Poccuiickoit denepannn 0 KOHTPaKTHOW cucteMme B cdepe
3aKyMmOK TOBapoOB, pabOT, ycayr Juisi oOOeCleyYeHUsi TOCYAapCTBEHHBIX U
MYHUIUNANBHBIX HYXJ (MyHKT 8 cratbu 13 denepanbHOro 3akoHa ot 29 nexadps
2015 roma Ne 409-®3 «O BHeceHMH HM3MEHEHHU B OTHEJIbHBIC 3aKOHOIATEIbHBIC
akTbl Poccuiickoit denepanny ¥ NpU3HAHUM YTPATUBILINM CHITYy IyHKTa 3 4actu |
ctatbu 6 DenepaibHOTO 3aK0HA «O CaMOPETYIUPYEMBIX OPTaHU3ALUSIX» B CBS3U C
npunstuem  DenepanbHoro  3akona  «O0  apOutpaxke  (TpeTehcKoM
pazouparenbcTBe) B Poccuiickoit Deaeparum).

(Onpeoenenue Cyoebrnoti xornecuu Bepxosnoco Cyoa Poccutickoii
Deoepayuu om 3 mapma 2015 2o0a Ne 305-2C14-4115)

16. IlepeuyeHb CHOPOB, KOTOpPble He MOIYT ObITH IepeJlaHbl Ha
paccCMOTpeHHe TPeTeicKOro Ccyaa, B YacTHOCTH, NPeAYCMOTPEH YacThiO
BTOpOii cTaThn 22 ' TTIK P®, yacteio 2 crathu 33 AIIK P,

OO0111ecTBO BBICTYNHJIO 3aKa3YMKOM IO JIOTOBOPY O BBINOJHEHHH (PUPMOiL
(MOApSATYMK) KOMILJIEKCA CTPOUTEIbHO-MOHTAXKHBIX PabOT U 0053aJI0Ch MPUHSATH
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pe3ynbTaT BBINOJHEHHON pabOThl U YIUIATUTH OOYCIIOBJIEHHYIO IOTOBOPOM IIEHY.
B noroBope conepxkanachk TpeTeicKasi OrOBOPKA.

B cBsI3u ¢ HeHaIeXalUM UCTIOTHEHUEM JIOTOBOPHBIX 00s13aTENbCTB (prpma
oOpaTuiach B TPETEUCKHM CyJ] C HICKOM K OOIIECTBY.

Pemennem Tpereiickoro cyna c oOmIiecTBa B MOJIb3Y (PUPMBI B3BICKAHBI
3aJJ0OJKEHHOCTH TI0 JJOTOBOPY M PacXOIbl MO OIUIaTe TPETEHCKOTo coopa.

dupma oOpaTwiach B apOUTPaXKHBIM CyJ C 3asBICHHEM O BbIAaue
WCIIOJHUTEIBHOIO JINCTA HA TPUHYAUTEIBHOE MCIIOJHEHNE HA3BAaHHOIO PEIICHUS
TPETENUCKOTr0 Cya.

OmnpenenenueM apOUTPaX]KHOTO Cyjla MEPBONM MHCTAHIIMU, OCTABIIEHHBIM 0€3
U3MEHEHHUSl NOCTAHOBJIEHHEM apOUTPaKHOTO CyAa OKpyra, TpeOoBaHUE (UPMBI
YAOBJIETBOPEHO.

Cyneonas xosnerust Bepxosnoro Cyzna Poccuiickoit denepanuu npuHsTbIE
0 JIeNy CyieOHbIE aKThl OCTaBWIIa 0€3 U3MEHEHUS BBUY CJIETYIOLIETO.

3aKynku TOBapoB, pabOT, YCIYr TaKOro 3aKa3uuKa, KaK XO3sIIICTBEHHOE
o011eCTBO, 1011 yuacTusi cyobekta Poccuiickoit denepaiuu B ycTaBHOM KaruTtase
KoToporo mnpesbimaer 50 mHpoueHToB, B cwily IyHKTa | udactu 2 crathu 1
®epnepanbHOro 3akoHa oT 18 uronsg 2011 roma Ne 223-03 «O 3akynkax TOBapOB,
paboT, ycCIyr OTIEIbHBIMU BUJAMH IOPUIMYECKUX JUI» (Jajee — 3akoH
Ne 223-®3), ocyiiecTBIAIOTCS B COOTBETCTBUU C €I0 HOPMAMHU.

Cornacno yvactu 1 craten 2 3akoHa Ne 223-@D3 npaBoBYIO OCHOBY 3aKyIIKH
TOBapoB, paldOT, YCIOyr, KpOME€ YKa3aHHOTO 3akoHa U TMpaBUJ 3aKyIKH,
YTBEPKIAEHHBIX B COOTBETCTBMM C HOPMAaMM JAaHHOIO 3aKOHA, COCTaBIISIOT
Koncrurymust Poccutickoit ®eneparnuu, ['K PO, npyrue denepanbHbie 3aKOHBI U
VMHbIE HOPMaTUBHBIE ITPaBOBbIE akThl Poccuiickoit Penepanunu.

JlaHHOE TIOJIOKEHHE 3aKOHA, a TaKKe pernameHtupyemole Hopmamu ['K PO
OpraHU3allMOHHO-TIPaBOBbIE (OPMBI M MPABOBOM CTATyC JIMI, SIBJISIFOLIUXCS
CyOBeKTaMH OTHOIIEHU 3aKymnku, peryiaupyemoi 3akoHom Ne 223-03, wu
YKa3aHHBIX B HOpMax dYacted 2 W S5 crarbl 1 Ha3BaHHOIO 3aKOHa
(rocy1apCTBEHHBIE KOPHOpAaUWH, TOCYJAPCTBEHHbIE KOMIIAHHHM, ABTOHOMHBIE
YUPEXKJIEHUS, XO3UCTBEHHBbIE OOLIECTBA, B YCTAaBHOM KaluTale KOTOPBIX J0JIA
yuactusi  Poccuiickoit  ®Deneparnuu, cyobekta Poccuiickoit  Deneparuu,
MYHHUIIMNIATBHOTO O0pa3oBaHUs B COBOKYIMHOCTH mpeBblIaeT S50 MpOLEHTOB,
OIO/DKETHBIE YUPEXKACHHUS M YHUTApHbIE NpeAnpusiTvs (Mpu coOJ0JIEHUU psiaa
JIOTIOJTHUTEIBHBIX ~ YCJIOBHUM), CBHUICTEIBCTBYIOT O BOJIE 3aKOHOJATENs Ha
pPEryJIMPOBAHUE CHOPHBIX OTHOLIEHHM B ILIEJOM KakK TIpa)KJaHCKO-TIIPABOBBIX, TO
€CThb OCHOBAaHHBIX Ha pAaBEHCTBE, AaBTOHOMMM BOJHM W HMYLIECTBEHHOMN
camocTosiTeNnbHOCTH  yyacTHUKOB (myHKT 1 crateu 2 T'K P®). CyObekTsl,
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yKa3aHHble B 4acTsax 2 W 5 crarbu 1, myHkre 2 yactu | craThu 3! 3axona
Ne 223-®3, B cuny HopM riaBbl 4 ['K PO, sBisoTCS cyObeKTaMu TpakIaHCKUX
MPaBOOTHOIIEHU M Yy4YyaCTHHKaMHU TpaxaaHckoro o6oporta. Ilpu 3akymnkax,
OCYUIIECTBIISIEMBIX CYObEKTaMH, yKa3aHHbIMU B HopMax 3akoHa Ne 223-D3,
CTOPOHBI TAKUX OTHOLIEHWN BBICTYNAIOT KaK IOPUIUYECKH pPABHOIIPABHEIE,
HUKAaKas CTOpPOHA HE HaJeleHa BJIACTHBIMHM IMOJHOMOYHUSMH IO OTHOLIEHUIO K
JIPYroil CTOPOHE, YTO TAKKE CBUIAETEIBCTBYET O IPAKIAHCKO-IIPABOBOM XapaKTepe
OTHOLIECHUM.

Takum 00pa3oM, COBOKYMHOCTh Ha3BAHHBIX MPU3HAKOB CBUJETEIBCTBYET O
TOM, 4YTO CIIOPbI, BO3HMKAIOIIWE W3 JOTOBOPOB, 3aKJIIOUEHHBIX B pE3yJIbTaTe
3aKynkd B pamkax 3akoHa Ne 223-®3, B 1enoM SBISIOTCS TpakIaHCKO-
npaBOBbIMU. COOTBETCTBEHHO, B LIEJIOM TPaKJAHCKO-TIPABOBOM XapaKTep HOCUT
CIIOp CTOPOH JIAHHOTO Jea.

B03MOXHOCTh pa3pelieHusl TIpakJaHCKO-IIPaBOBBIX CIIOPOB C IOMOIIBIO
TPETEUCKOro pa3OMpaTenbCTBa 3aKpEIieHa B TPaKJAHCKOM 3aKOHOJATEIbCTBE.
CornacHo nyHkty | crateu 11 'K PO 3ammTy HapyHmI€HHBIX WIM OCIIOPEHHBIX
Ipa)X1aHCKHX IPaB OCYUIECTBIIACT CYJ, apOUTPaKHbIN CYJ] WM TPETEHCKUH CY/I.

Hopwmoii yactu 4 crateu 4 AIIK PO B pepgakunu, 1eiCTBOBaBUIEH B MIEPUO]T
CHOPHBIX MPaBOOTHOIIEHUH, MPEAyCMAaTPUBAIIOCh, YTO MO COIJIALIEHUIO CTOPOH
MO/IBEIOMCTBEHHBI apOUTPaKHOMY CYZy CIOpP, BOBHHMKAIOIIMN M3 TPaXAAHCKUX
MPABOOTHOIICHUH, MOXXET ObITh MEpe/laH Ha PacCCMOTPEHHE TPETEUCKOro cyna,
€CJI UHOE HE YCTAHOBJICHO (pe/iepalIbHbIM 3aKOHOM.

OOmue NPUHIUIBI ONPENETICHUS KAaTEeropuil CHOpOB, KOTOpbIE MOIJIU
paccMaTpUBaTbCA TPETEMCKUM CYAOM, B IE€PUOJ CIOPHBIX MPABOOTHOLICHUN
perynupoBanuch 3akoHoMm Ne 102-D3.

B cuiy mynkra 2 crareu 1 3akona Ne 102-®3 B Tperelckuid Cyx MOT IO
COIJIAIIEHUIO CTOPOH TPETEMCKOTo pa3dMpaTesabCTBa MepenaBaThes J000H crop,
BOZHMKAIOIIMNA M3 TPAKIAHCKUX MPABOOTHOILIECHUW, €CJIM MHOE HE YCTAHOBJIEHO
dbenepaabHBIM 3aKOHOM.

BMmecte ¢ TeMm rpaxxaaHCKO-TIpaBOBbIE OTHOIICHUS MOTYT OBITh OCJIOXHEHbI
nyOJIMYHBIM 3JIEMEHTOM, U JaHHbIA (akT, B CBOIO OYEpeb, CTABUT BOMPOC O
BIJIMSIHUU TAKOT'O OCJIOKHEHHUS HA BBIBOJIbI O HAIMYUH KOMIIETCHIIMU Y TPETEUCKOTO
cyna. B kauecTBe TaKOBBIX KBATU(PUIIMPYIOTCS OTHOIIECHUS O HECOCTOSATEIBLHOCTH
(OaHKpPOTCTBE), O TOCYIAPCTBEHHONW KOHTPAKTHOM cHUCTEeME, OTHOLIEHUs! B cdepe
N00pOCOBECTHOM KOHKYPEHIIMH, ONEKH W TMOoNe4yuTeNnbcTBa u Ap. Hanuuwme
nyOJMYHOTO 3J€MEHTa B IPakJIaHCKO-IIPABOBOM OTHOIIEHHH CBHJIETEIHCTBYET O
TOM, YTO CTOPOHBI OTHOIICHHWU HE B MOJHOW Mepe CBOOOJIHBI B yCTaHOBJICHUU
CBOMX IpaB U 00A3aHHOCTEH, B OINpeeJIeHHH yCIOBUI JoroBopa (IIyHKT 1 cTaThu
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1 TK P®). Takoe orpaHnyeHHe MOXET BJIMATh U Ha BO3MOXXHOCTH BBIOOpA
IbTEPHATUBHBIX CIOCOOOB pa3pelieHusl cropa U3 TakuxX OTHomeHuH. OmHako
YYaCTHUKHU TPAXKIAHCKUX MPABOOTHOLIEHUW B CHJIy UX JUCIIO3UTUBHOW MPUPOIBI
JOJDKHBI MMETh SIBHOE M OJHO3HAYHOE IMIPEACTABIICHHE O HAJIUYUU TaKOro
OTPaHUYCHHS.

B oredecTBeHHOM MPaBOBOM CUCTEME BaKHOCTH MPABOBOU OINPEICIICHHOCTH
B Takoi cutyaunn otMmetrun Kouctutymumonssli Cyn Poccuiickoit denepanumn
(ompenenenue ot 5 deBpans 2015 roma Ne 233-0).

[IpuMEeHUTENBPHO K TEM CIIy4asM, KOTJa OTHOILICHHS JI€WCTBUTEIBHO
OCIIO)KHEHbl TyOnuuHbIM 3emeHToM, Kouctutynmonnsiii Cyn  Poccuiickoit
@enepauun  ykazan JBa IMMyTH oOecnedeHus OajaHca HMHTEPECOB B TaKUX
OTHOUIEHUSIX: MPEXJIE BCEro, 0c000€e MpaBoMouMe (herepanbHOro 3aKOHOJATENs, a
3aTeM — MPaBOMOYMS CYJIOB B paMKax 3alUThI MyOJIMYHOTO OPSIKA.

NMeHHO (enepanbHbIil 3aKOHOAATENb, B CHIIy JUCIIO3UTHBHOIO XapakTepa
IPaKJaHCKO-TIPABOBBIX OTHOIIIEHUM, 00JIalaeT MPEeporaTUBON yCTaHABIMBAThH
OanmaHC MyONMYHBIX M YaCTHBIX MHTEPECOB B IPABOOTHONICHUAX, KOTOPBIE IIO
CBOEH MpaBOBOW MPUPOJIE MPEJOCTABIAIOT MIUPOKYIO CBOOOY UX yyacTHHKaMm. B
cllydae OCJIO)KHEHHS TaKUX OTHOIICHHWN NyOJIMYHBIM 3JEMEHTOM, OOecreueHue
Oamanca — ((QyHKUMS 3aKOHOJATENs] W OJHOBPEMEHHO €ro OOA3aHHOCTb
YCTaHABJIMBATh IPABOBYIO ONPEAEIEHHOCTD B IUCIIO3UTUBHBIX MPABOOTHOLIECHHUSX,
OOYCJIOBJIEHHYIO PpPa3yMHbIMH OKHUJQHUAMHM YYAaCTHHKOB TaKUX OTHOLUEHUH,
OCHOBAaHHBIMH Ha MX JUCIO3UTHBHOM MNPHUPOAE, NOMYCKAIOIMIEH BO3MOXKHOCTH
COBEpLIATh BCE, UTO HE 3anpenieHo. [[puMeHnTENbHO K KOMIIETEHIIMN TPETEUCKUX
CYIOB Takoil OaylaHC oOecreuyuBaeTCcsi IMOCPEACTBOM OIPENEICHHUs] KaTeropuii
CIIOPOB, KOTOpbIE MOTYT (HE MOryT) OBITh TMepelaHbl Ha PacCMOTPEHHE
TPETEICKOrO Cyna, BBUAY HX OCIOXHEHUS NyOJUYHBIM 3JIEMEHTOM, YCJIOBHO
OTHOCAILIMXCS K KOMIIETEHLIMM TPETEHCKUX CYJOB, OYyIydd OCJIOKHEHHBIMU
nyOJUYHBIM 3JIEMEHTOM, HO OTHOCSLIMXCS K KOMIIETEHIIMH TPETEUCKUX CYI0B
BBU/y IIPSIMOM BOJIM 3aKOHOIATEIS.

[lonarass, 4TO KMEIOTCS NPU3HAKU OCIOKHEHHS TPa)XTaHCKO-IPAaBOBBIX
OTHOIICHUN MyOJMYHBIM D3JIEMEHTOM, (QeaepanbHblii 3aKOHOJATETh O0s3aH
peanu3oBaTh CBOM IOJHOMOYMS I10 YCTAHOBJICHHIO COOTBETCTBYIOLIEH ITPAaBOBOMU
OTPEJETIEHHOCTH B HOPMAaX, OOYCJIOBJICHHONW HAIMYMEM TAaKUX MPU3HAKOB, B TOM
YUCJIE B YAaCTH MOJEIW pa3peuieHus crnopoB. J[o TeX Mmop moka HE YCTaHOBIIEHO
uHOe B (opMe HOpPMBI 3aKOHA, COOTBETCTBYIOIIEH KPHUTEPUIO MPaBOBOM
ONPEIEIICHHOCTH, IUCIIO3UTUBHBIM XapaKTep Ipa)AaHCKO-IPABOBBIX OTHOLIECHUN
HE TMPEANOojaraeT BBIABICHUE MHBIMHU CIIOCOOAMHU OTPaHUYCHHMN I y4aCTHHUKOB
rpa)xAaHCKOro 00opoTa.

Kpome Ttoro, kak otrmermwsi Konctutyunonueii Cyn Poccuiickoit
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denepauuu, ogHa W3 3a1ad cyda — obOecneuyuTbh OallaHC MHTEPECOB CTOPOH
B JIUCIIO3UTUBHBIX ~ OTHOUICHUSX, OCIOXHEHHBIX NYOJUYHBIM  DJIEMEHTOM,
HO TOT/Ia, KOTJa COOTBETCTBYIOIIME IIEHHOCTU CTalld AJIEMEHTOM ITyOJIMYHOIO
MOpsiiKa TOCyNapcTBa, B YaCTHOCTH, BBHUAY TOrO, YTO 3aKOHOJATENb WX
UMILJIEMEHTUPOBAJI B COOTBETCTBYIOIIME HOPMBI 3aKOHA, HAaI[PUMEP B HOPMBI O
TOM, KaKhe CHopbl MOTYT (HE MOryT) OBITH TiepeJaHbl Ha pPacCMOTPEHHE
TpeTeiickoro cyna (onpenenenue ot 5 ¢pespamnst 2015 roga Ne 233-0).

B cniopHbIif nepuo cienuanbHON MO3UIMK PeiepaTbHOTO 3aKOHOJATENS 10
BOIPOCY MOJHOMOUYMHN (MJIM UX OTCYTCTBHUS) TPETEHCKUX CYJOB Ha pacCMOTPEHHE
CIIOPOB O 3aKylKaX OCOOBIX BHUJIOB IOPUIAMYECKUX JIMI, B TOM YHCIE BBUIY
HaJIWYUS, 1O MHEHHUIO 3aKOHOJATeNs, MyOJUYHOrO »3JEMEHTa B CIOPHBIX
OTHOUIEHUSIX, HE BBISBICHO. 3aKOHOJATENbCTBO, 3AKPEIUISAsl B LEJIOM IMOAXOA K
BOIIPOCY O Hajgu4uM (OTCYTCTBMM) KOMIIETEHIIMM TPETEHCKUX CYJI0B Ha
pPacCMOTpPEHUE CIIOPOB M3 TPAXKIAHCKUX MPaBOOTHOLIEHHWH, HE COAEpKajio
CHENUAIbHBIX HOPM O Hadu4uM (OTCYTCTBHM) KOMIETEHIMU TPETEHCKUX CYIOB
(MOHOM WM YCIIOBHOM) HAa PACCMOTPEHHUE CIIOPOB U3 3aKYyHOK OCOOBIX BHJIOB
IOPUINYECKUX JINILL.

[Tpu pehopMupoBaHUM 3aKOHOJATENBCTBA O TPETEHCKOM pa30UpaTesibCTBE B
2014 — 2016 romax ¢eaepanbHbIi 3aKOHOAATETH 3aKPEIHI CICTYIOIINI IMOIX0 K
PErYIMPOBAHUIO BOIpPOCAa O HAIWYUHU (OTCYTCTBHMH) KOMIETEHIIMM TPETEHCKHUX
CYyJlOB Ha PAacCMOTPEHHE CIOPOB: OOLIMH KpUTEPUH — Tpa)kIaHCKO-NPABOBOMN
xapakrtep oTHouieHui (dacthb 3 crtathu 1 3akoHa 00 apOuTpaxe, 4yacTh 6 craTbu 4,
gacth 1 crateu 33 AIIK P®), mepeueHb cropoB, KOTOpbIE HE MOTYT OBITh
nepeaHbl Ha pacCMOTPEHUE TpeTeiickoro cyna (myHKTel 1 — 5, 7 u 8 uvactu 2
crtatbu 33 AIIK P®), a Takke YCIOBHYIO KOMIIETEHIIMIO TPETEUCKUX CYJOB Ha
pPacCMOTpPEHHUE CIOPOB — CIHOPBI, BO3HUKAIOLIME W3 OTHOUIEHUH, PEryJlIHpyeMbIX
3aKoHOAaTeNbCTBOM Poccuiickoit denepannii 0 KOHTPAKTHOM cucteMe B cdepe
3aKyNOK TOBapoB, paboOT, ycayr sl oOecleyeHusi TOoCydapCTBEHHBIX U
MYHUIUNATBHBIX HYK] (TyHKT 6 yacTtu 2 ctathu 33 AIIK PO).

OnHako  crmopsl, BO3HUKAIOIIME W3  OTHOUIEHUH, PETryIUPYEMBIX
3aKOHOJATEIBCTBOM O 3aKYNKaX TOBAPOB OTAEIbHBIMU BUJAMU IOPUANYECKUX JIULI,
B JAaHHOM I[IepeYyHE HE€ YyKa3aHbl, WHBIX 3aKOHOB, 3aKPEIUISIOUIMX HOPMBI 00
OTCYTCTBUU KOMIIETEHIIMU TPETEUCKUX CYJIOB HA PACCMOTPEHUE TaKUX CIIOPOB, HE
MMEETCs, HE Ha3BaHbl OHU U B KAYECTBE YCJIOBHO OTHOCSIIMXCA K KOMIIETEHUUHU
TPETEUCKUX CYI0B.

CyneOHasi BiacTh BMpaBe yCTaHABJIMBATh OajaHC B OTHOIICHUSIX B LEJAX
3alUThl MYOJIMYHOTO MOPSAJIKA MPH HAJIMUYMK DJIEMEHTa MyOJIMYHOrO MOPSAIKa
Poccuiickoii ®@eneparun. Takoro siementa myOauuHoro mnopsiaka Poccuiickoit
denepauny, Kak HEBO3MOXHOCTb PACCMOTPEHHUsI TPETEUCKUM CYAOM CIIOpOB,
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BO3HUKAIOIIMX U3 OTHOUIEHUM, peryiaupyembix 3akoHoM Ne 223-D3, BBISBICHO HE
OBUTO, a J0Ka3aTeNIbCTB HAPYIICHUS HWHBIX AJIEMEHTOB ITyOJIMYHOTO TOPSIKA,
HaIpUMep, 3aTpaThl OIOPKETHBIX CPEJICTB, OOIIECTBO HE MPEICTABUIIO.

(Onpeodenenue Cyoebnou ronnecuu Bepxoenoeo Cyoda Poccuiickoii
Deoepayuu om 11 urons 2018 200a Ne 305-2C17-7240)

4. OCITIAPMBAHUE U IIPUHY JUTEJILHOE UCIIOJIHEHUE
PEIIEHUU TPETENCKIX CYIOB

17. U3BelieHue, HampaBJ/ieHHOe CTOPOHe apOMTpPaKa, TPeTelcKoro
pa30upaTebCTBA 1O aJpecy, YKa3aHHOMY 3TOM CTOPOHOI, HO He MOJIy4YeHHOe
110 3ABUCAIIMM OT Hee NPUYMHAM, CYUTAETCS 10CTABJIEHHbIM.

HNuocTpanuoi KOMITaHUEN (mpoaaBen) u VHINBU]1yaJbHbIM
npeanpuHuMareneM  (MOKYNaTeidb)  3aKJIIOYEeH  KOHTPAaKT,  COJAEpKaIlui
apOUTPaKHYIO OTOBOPKY.

Kommanust oOpatuiiack B MEXIYHAPOJIHBIM KOMMEPUECKUH apOUTpax C
UCKOM K WHJMBHUAYyAIbHOMY TMPEANPUHUMATENI0 O B3bICKAHUU JIOJITA 110
KOHTPAaKTYy.

PemienneM MeEXIyHApOAHOTO KOMMEPUYECKOTO apOUTpaka TpeOOBaHUS
KOMITaHUHU YI0BJIETBOPEHBHI.

Ccblnasich Ha HEHCHOJHEHUE NpPEIIPUHUMATENEM YKa3aHHOTO pPEIICHMUS,
KOMITaHHUsI oOpaTwiach B apOMTPaKHBIA Cyd C 3asBJICHUEM O BblAaye
UCIIOJIHUTEILHOTO  JINCTA HA  TMPUHYAWTEIBHOE  HUCIOJHEHHE  peIIeHUs
MEXIyHapOJAHOIO0 KOMMEPUYECKOTO apOuTpaxa.

OnpenenenveM cyna TEpPBOM WHCTAHIIMK, OCTaBIICHHBIM 0€3 W3MEHEHUs
MOCTAHOBJICHUEM apOUTPaXHOTO CyJla OKpyra, B YAOBJIECTBOPEHUHU 3asiBICHUS
KOMIAaHUW OTKa3aHO BBHUJIy HEU3BEIICHUS TMPEANPUHUMATENII O TPETEHCKOM
pa3ouparTesbCTRE.

Cyne6nas xomterus Bepxosunoro Cyna Poccutickoit denepanuin oTMeHUIa
NPUHATBIE CyneOHbIE aKThl M HalpaBWja JIeJI0 HAa HOBOE PAaCCMOTPEHHE TIO0
CJIEIyIOLIUM OCHOBAHHUSIM.

CornacHo nyHkty 1 cratbu 3 3akOHa O MEXIYHAPOJHOM KOMMEPYECKOM
apOuTpa)ke, €CJIM CTOPOHBI HE JOTOBOPWINCHL 00 HWHOM: JIF000O€ MHCbMEHHOE
COOOIIIEHHE CUUTAETCA MOJTYYEHHBIM, €CJIM OHO JOCTaBJICHO aJpecary JIMYHO WIH
Ha ero KOMMEpPUYECKOe MPEANPUSITUE, [T0 €r0 MOCTOSIHHOMY MECTOKUTEIbCTBY WITU
MOYTOBOMY aJIpecy; KOIJla TaKOBble HE MOTYT OBITb YCTAHOBJIEHBI IyTEM
pa3yMHOTO  HAaBEACHMsSI  CIPaBOK, IHCbMEHHOE COOOUICHHE  CUYUTAeTCA
NOJIy4YEHHBIM, €CJIM OHO  HAlpaBJI€HO IO  MOCIEIHEMY  HM3BECTHOMY
MECTOHAXO0XKIECHUIO KOMMEPYECKOI O pEaNPUSTHUS, MTOCTOSTHHOMY
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MECTOXXUTEJIbCTBY WJIM IOYTOBOMY aJIpecy ajpecara 3aKa3HbIM MUCHBMOM WIIU
J00BIM MHBIM 00pa3oM, MpeyCMaTPUBAIOIIUM PETUCTPAIMIO MOMBITKA JOCTaBKU
ATOTO COOOIIIEHUS; COOOIIEHUE CYUTAETCS MOJYYCHHBIM B JIEHb TaKOM JOCTaBKHU.

[IpeagycMoTpeHHass gaHHOM  HOpMOM  3akoHa O  MEXKIyHapOIHOM
KOMMEpPYECKOM apOuTpake TapaHTHS W3BEIICHUS CTOPOHBI apOUTPaKHOTO
pa30upaTebcTBa HE MOXKET PACCMATPUBATLCSA B OTPHIBE OT O0S3aHHOCTH CTOPOHBI
criopa JEHCTBOBaTh Pa3yMHO M OCMOTPHUTENBHO, @ TAaKXKE HE3aBHUCUMO OT TeEX
PHUCKOB, KOTOpbIE C HEHU30EKHOCTHIO BO3HHMKAIOT B CBS3UM C 3aKIIOYECHUEM
YYaCTHUKOM TPaXKJaHCKOTO 000poTa apOUTPaKHOTO COranieHus (MOCTaHOBJICHHE
[Ipesunuyma Breiciiero ApOutpaxksHoro Cyna Poccuiickoit ®@enepaunu ot 31
mapra 2009 roga Ne 17412/2008).

ApOuTpax HanpapJsUl TIOKYMEHTHI IO JIBYM U3BECTHBIM HCTILY U apOUTPaKy
ajapecaM, KOTOpbIe CaM OTBETUMK MCIOJIB30BAl B CBOMX KOMMEPYECKUX
OTHOILICHUSIX C UCTIIOM, B TOM YHCJI€ YKa3bIBaJl B 0AHKOBCKUX JIOKYMEHTaX.

CrnenmoBarenbHO, 3TH aJpeca COOTBETCTBYIOT KPUTEPUIO TIOCIECIHETO
M3BECTHOIO a/Ipeca CTOPOHBI, COJIEpKAIIEMYCs B HOpME MTyHKTa 1 ctaThu 3 3aKoHa
0 MEXIyHApOJHOM KOMMEPUYECKOM apOUTpaxKe.

CropoHa  apOUTpakHOTO  COTJAlleHHs,  JCHCTBYS  pa3yMHO U
OCMOTPUTEJIbHO, HE MOXKET HE OCO3HaBaTh, YTO B COOTBETCTBYIOIIMX CIIy4asx
BO3MOXXHO HAuajio MPOLEAyphl apOUTPaKHOTO (TPETEHCKOro) pa3zoupaTesibCTRa.
VYka3piBass B JOroBOpe, CoOJAepXalieM apOUTpa)XHOE CoOrJallleHue, H B
KOMMEpPYECKOM JOKYMEHTAluu [0 €ro MCIOJHEHUIO CBOM ajpeca MecTa
HAXOXKJIEHUsI, CTOpPOHA JOTOBOpa JIOJDKHA OCO3HaBaTh, YTO WMEHHO IO ATHUM
aapecaM B CiIy4yae Hadaia apOUTpakHOW (TpeTeickoil) mpoueaypsl OyaeT
HAIPaBJISATHCS KOPPECTIOHACHIINS apOUTpakeM. YUUThIBas 3TO, CTOPOHA JOTOBOPA
JUISL peaiii3aliuy CBOMX IMpaB JO0HKHA MPEANPUHITH HEOOXO0IUMbIEC U JJOCTATOUHbIC
MepHI JIJIsl OJy4eHUsI TIPeAHA3HAUYCHHOU €l KOPPECTIOHICHIINH 10 YKa3aHHBIM €10
aapecaM. B mpoTHBHOM cilyyae BCE PHUCKH, CBSA3aHHBIE C HEMOJYYCHHEM WM
HECBOEBPEMEHHBIM  TOJYYEHHEM KOPPECHOHACHIIMM, BO3JIAaraloTcsi Ha ee
nosydarens. Hoe  ToimkoBaHWE HOPMBI TMpaBa MOTJIO0 OBl  TMOBJEYH
37I0YTIOTPEOJICHUSI CO CTOPOHBI HEJOOPOCOBECTHBIX YUYACTHUKOB TPETEUCKOTO
(apOuTpaskHOTO) mpolecca, KOTOpBIE, YKJIOHSISICh oT MOJTy4YEeHUS
KOPPECTIOHJEHIIMU, MOTJIM Obl Mapaliu30BaTh CaMO TPETEHCKOe pa30upaTesbCcTBO,
HECMOTpPsI Ha CBO€ COIJIACME Yy4acTBOBaTb B HEM. JIeWCTBUSA ydaCTHUKA
TpeTecKoro (apOUTPa)KHOT0) TIpoIlecca, HE MPEANPUHSIBIIETO TOJDKHBIX MEp MO
MOJIYYEHUIO KOPPECTOHJEHIIMU MO0 COOOIIEHHBIM UM aJIpecaM U CChUIAIOIIETOCS
BIIOCJIEJICTBUM Ha COOCTBEHHYIO HEOCMOTPHUTEIBHOCTh B  JOKa3aTEIbCTBO
HapyIIEHUs €ro MpaBa, HE MOTYT OBITh MPU3HAHBI OTBEYAIOIIMMH TMPUHIIUAITY
JI0OPOCOBECTHOCTH.
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(Onpeoenenue Cyoebnoti romneeuu Bepxosnoco Cyoa Poccutickoil

Deoepayuu om 30 dexabps 2015 200a Ne 302-2C15-11092)

Ilo napyromy peay oOmnpeAcneHUEM paOHHOTO CyAa aKIMOHEPHOMY
OOIIECTBY OTKA3aHO B BbIJaY€ WCIIOJHUTEIBLHOTO JUCTAa HA MPUHYIUTEIHLHOE
VCMOJIHEHUE PEUICHUS TPETEUCKOIr0 CyAa O B3bICKAHWH B COJIUIAPHOM IOPSJKE C
oOIIecTBa C OTPAaHUYCHHOW OTBETCTBEHHOCTHIO M TPAKIAHWHA 3a0JKEHHOCTH TI0
KPEIUTHOMY JIOTOBOPY M PAacXOJOB IO OIUIaTe TPeTelcKoro cOopa Mo MOTUBY
HEU3BEILCHNS OTBETYMKOB O BPEMEHU U MECTE 3aCEaHUsl TPETEUCKOTO Cya.

OTMeHss1 JaHHOE ONPENCIICHUE U HAlpaBisid JI€JI0 HA HOBOE PACCMOTPEHUE
B cyn mepBoit mHctaniuu, CynebHas koierus Bepxosnoro Cyaa Poccuiickoi
denepanyu ykaszala ClIeIyrollee.

B cootBeTcTBUUM cO cTaTheil 3 3akoHa 00 apOWTpa)ke JTOKYMEHTHI U UHBIE
MaTepuaabl HAMPaBJISIIOTCS CTOPOHAM B COTJIACOBAHHOM HMMHU TOPSJKE W 1O
yKa3aHHBIM HMMH ajapecaMm. Eciau cTOpoHbl apOuTpa)ka HE COTJacoBaM HHOU
MOPSAIOK, JOKYMEHTbl W MHBIE MaTepuasibl HAIPABIIIOTCA IO IIOCIEAHEMY
M3BECTHOMY MECTY HAaXOXICHHUS OpraHu3aluM, SBJLIIOLICHCS  CTOPOHOMU
apOuTpaka, WIM IO MECTy IKUTEIbCTBA TpaXJaHWHA, B TOM YHUCIE
WHJMBUAYAJILHOTO TMPEANPUHUMATENS, SBISIONIETOCS CTOPOHOM apOuTpaxka,
3aKa3HbIM TIMCHbMOM C YBEJOMJIEHHEM O BpPYYEHUHM WJIM HWHBIM CIIOCOOOM,
npeaycMaTpUBaOuM (UKCALUIO MOMBITKU JIOCTABKU YKa3aHHBIX JOKYMEHTOB U
MartepuanoB. JIOKyMEHTbl U MHBIE MATEPHUAIbl CUMTAIOTCSA MOJYYEHHBIMU B JCHb
TaKoW JOCTaBKU ((hUKCAIlMU TOMBITKA JOCTABKH), JaKE €CIIM CTOPOHA apOUTpaxka
10 3TOMY aJpeCy HE HAXOAUTCS WM HE ITPOKUBAET.

Cormacro mynkty 1 crateu 165" TTIK PO 3asBieHus, yBeIOMICHHS,
W3BEIICHUS, TPEOOBaHUS WM WHBIC IOPUIANYECKA 3HAUYUMBIE COOOILECHUS, C
KOTOPBIMH 3aKOH WJIU CHIEJIKA CBSA3BIBAIOT IPAXKJAHCKO-TIPABOBBIE MTOCIEICTBUS 1JIS
JPyToro Jiviia, BIEKYT IJIA 3TOTO JIMIA TaKWE MOCJIECACTBUS C MOMEHTA JI0CTABKHU
COOTBETCTBYIOIIETO COOOIIEHUsT €My Wik ero mnpeactaButento. CoobrieHue
CUMTAETCS IOCTABJICHHBIM U B TEX CIy4YasiX, €CJIIM OHO MOCTYIIHIIO JIUIY, KOTOPOMY
OHO HampaBJieHO (aapecaTy), HO MO OOCTOSATEIhCTBAM, 3aBUCAIIMM OT HETO, HE
OBLJIO eMy BPYUYEHO WIIM aJpecaT He 03HAKOMHUIICS C HUM.

B nocranoBnennn Ilnenyma BepxoBuoro Cyma Poccuiickoit ®@enepaiuu
ot 23 utoHa 2015 roma Ne 25 «O npumMeHEHHH CyJaMH HEKOTOPBIX MOJIOKEHUN
paznena [ uvactu mepBou I'paxpanckoro konekca Poccuiickon @enepanuny»
pPa3bACHEHO, 4YTO PHUCK HEMOJYyYEHHUs] TMOCTYNUBIIEH KOPPECIOHJICHIMU HECET
agpecar (myHkT 67). Crates 165' 'K P® mOMISKHT NPUMEHEHHIO TaKKe K
CyIeOHBIM HW3BEIICHHUSM U BBI30BaM, €CIU TPAKIAHCKUM IPOIECCYaTbHBIM WM
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apOUTpaXHBIM MPOLECCYATIbHBIM 3aKOHOJIATELCTBOM HE MPEIyCMOTPEHO HHOE
(TyHKT 68).

[Io cMbIcy NpUBENEHHBIX MPABOBBIX HOPM B CiIy4ae, €CJIM H3BEIICHHE
HaIpaBJICHO TPETEUCKUM CYJOM CTOpPOHE TpPETEeUCKOro pa30upaTesbCcTBa 10
azpecy, yKa3aHHOMY 3TOM CTOPOHOM, HO HE IOJYYEHO IO 3aBHUCAIIAM OT HEe
MPUYMHAM, TAKOE€ COOOIIEHUE CUUTACTCS 1I0CTABICHHBIM.

N3 ycTaHOBIEHHBIX OOCTOSITENIHCTB W MATEPHUAJIOB Jejia CJIEeI0Bajo, UYTO
aJipec MECTOHAXOXKJIEHHUsI OOIEeCTBa C OrPaHUYEHHON OTBETCTBEHHOCTHIO U €Tr0
MOYTOBBIN aJipec, a TaKXKe ajpeca PEerucTpald U MeCTa KUTEJIbCTBA IPaKJaHuHA
yKa3aHbl MU B KPEAUTHOM JOTOBOPE U JIOTOBOPE MOPYUYUTENIHCTBA, MPU ITOM
KaKuX-TIM00 yBeAOMJICHUNH 00 M3MEHEHMH CBOEr0 MECTOHAXOXKJICHHS U MecTa
YKUTEJbCTBA OT 3a€MILUKA U IOPYUYUTENISI HE MOCTYNao.

WNHolt mopsiaoK HampaBleHHWS IOKYMEHTOB W MaTepHalioB CTOPOHBI HE
COTJIACOBBIBAJIU.

[To ykazaHHBIM ajipecaM OOIIECTBY C OTPAHMYEHHOW OTBETCTBEHHOCTHIO U
rpakKJaHUHY HaAIMpPaBJISUTHCh U3BEIICHUS O BPEMEHH W MECTE€ PAacCMOTPEHUs Jielia
TPETEUCKUM CYIOM.

CornacHo myHkTy 2 yactu mnepBod ctatbu 426 I'TIK P® o0s3aHHOCTD
MPEJACTAaBUTh JI0Ka3aTeIbCTBA OCHOBAHUM JJIsl OTKa3a B BbIJaye MCIOJIHUTEIHHOTO
JIMCTa Ha TPUHYAUTEIBHOE MCIOJHEHUE PEIICHUS TPETEHCKOro CyJlia BO3JIOXKEHA
Ha CTOPOHY, TPOTUB KOTOPOM TO PEIICHUE TPHHSITO.

CTOpOHBI, TPOTHUB KOTOPBIX TMPHUHATO PEIICHUE TPETEHCKOTO Cyna,
HaJUIeKaUM 00pa3oM YBEJOMJICHHBIE O BPEMEHH U MECTe CylIeOHOro 3aceaHusl,
amb0 MX TPEeACTaBUTENM TPU  PACCMOTPEHUM  3asBICHUS O  BbIJade
UCIIOJIHUTENLHOTO JINCTa HAa TPUHYAUTEIbHOE WCIOJHEHHWE ASTOTO PEIICHUS B
cyneOHOe 3ace/laHre He SIBUTUCH, I0Ka3aTelIbCTB OCHOBAHMM ISl OTKa3a B BblJaye
UCIIOJHUTENLHOTO JIUCTA CYy HE MIPEACTaBUIIN.

I[Ipy  Takux  oOCTOSITENIHLCTBAX  CyJeOHas  KOJUISTHSl  IIpU3HAJA
HEIMPaBOMEPHBIM BBIBOJI PAMOHHOTO CyJa O HAJIMYUU OCHOBAaHWU JJIA OTKa3za B
BbIJIa4€ MCIIOJTHUTEIILHOTO JINCTA.

(Onpeoenenue Cyoebrnoti xoneeuu Bepxoenoco Cyoa Poccuiickoti
Deoepayuu om 29 mas 2018 2o0a Ne 5-KI'18-83)

18. B cmay wactu mecroid crarbu 420 T'TIK P®, yactu 6
cratbu 232 AIIK P® npu paccMoTpeHuu 3asiBjieHHMs 00 OCapuBaHUM
pelleHMs] TPeTeHCKOro cyjaa cyJl He BIpaBe NepecMATPUBAThL pelleHUe
TPETeiCKOro CyAa 1mo Cymecrsy.

PemienneM TpeTeiickoro cyja ¢ o0IIecTBa B IMOJb3y KOMIAHWU B3bICKAHBI
JIEHEXKHbBIE CPECTBA.
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OO6miecTBO 00paTHIIOCh B apOUTpaKHBIM CyJl C 3asBICHHEM OO0 OTMEHE
pELIEHUs] TPETEMCKOro CyAa, CChUIAsCh Ha TO, YTO COJEpXkalascs B JIOTOBOPE
TpETENCKass OTOBOPKA SABJISETCA HEICUCTBUTEIBLHONW BBUAY €€ HE3aKIFOUECHHOCTH,
TaK KaK CTOPOHBI B JIOTOBOPE HE MCKIIOYMIIA BO3MOXHOCThH IEpPENaTh CIOp B
apOUTpaXHBIN CY/I.

Komnanust oOpatunack B apOUTpakHbi cyA ¢ TpeOOBaHHUEM O BbIAaue
VCIIOJTHUTEIIBHOIO JIMCTA HA IPUHYIUTEIBHOE UCIIOJHEHUE PELIEHUS TPETEUCKOTO
cyna.

OmnpenenenreM cya NEpBOM MHCTAHIIMM Jieia TIO 3asBJICHUSIM OOIIECTBA U
KOMITAaHUU OOBEMHEHBI B OJTHO MPOU3BOJICTBO.

OnpeneneHneM Cyla IEPBOM HMHCTAHLUMU PEIIEHUE TPETEHCKOro cyna
OTMEHEHO, B YAOBJIETBOPEHUU 3asBJICHHUS] KOMIIAHUU O BBIJA4Y€ MCIOJIHUTEIBHOTO
JUCTa HAa NPUHYJIWUTEIBHOE HWCIIOJIHEHUE PEIICHUS TPETEMCKOro CyAa OTKa3aHo.
Cya nepBoil MHCTaHIIMM UCXOJMJI U3 TOTO, YTO TPETEUCKUH CyJ KBaau(ULIHUpOBal
OJJTHOCTOPOHHUI OTKa3 KOMITAHUM (3aKa34WK) OT HUCIOJHEHHS JIOTOBOpa MOIPsa
no cratrbe 715 'K P®, He mpuHAB BO BHHMAaHUE MpEICTaBICHUE OOIECTBOM
(moapsiAUUK) TOKA3aTENbCTB BBITOIHEHUS pa0OT M HE ONPEICIUB UX CTOUMOCTD.
Kpome Ttoro, B Marepuanbl TpETEMCKOro Jeia OOIIECTBOM IPEICTaBIISUIUCH
JI0Ka3aTesIbCTBa MPOU3BOICTBA padOT MO AOTOBOPY MOAPAIA, CTOMMOCTh KOTOPBIX,
N0 YTBEPKJICHUIO 00IIECTBA, MPEBBIIIAIa CyMMY BHECEHHOTO 3aKa3UMKOM aBaHCA.
B xome Tpereiickoro paszOuparenbcTBa 3aKa3uMK IPU3HABAI YacTUYHOE
BbITIOJTHEHHE paboT. [lo MHEHuI0 cyna TnepBOM MHCTaHIUMU, TPETEUCKUN CYI
HEIIPaBOMEPHO YKIJIOHUJICSA OT MCCIIENOBAaHUs MPEACTABICHHBIX H0KA3aTEIbCTB, HE
UCIIOJTHUB TEM CaMbIM OOS3aHHOCTH 10 YCTAHOBJICHUIO OOCTOSTENBCTB, UMEIOIINX
3HA4YEHUE ISl pa3pelleHus Cropa.

ApOuUTpaXxHBII CyJl OKpyra onpeieJieHue cyia MepBOid MHCTAHLIUA OTMEHUI,
B YJOBJIETBOPEHUHU 3asBJICHUs 0OIIECTBA 00 OTMEHE pEelIeHUs TPETEHCKOro cyna
OTKa3aJ; 3asdBJICHUE KOMIIAHUHY O BblAa4€ UCIIOJIHUTEIBHOTO JINCTA YIOBIETBOPHIL.

Cyne6nas xomierus Bepxosunoro Cyna Poccutickoit deaeparuu ocTaBuiia B
CUJIE€ TIOCTAHOBJIEHME CyAa KaCcCAllMOHHOM MHCTAaHUHUM 110  CIEAYIOUIUM
OCHOBAHHUSIM.

B nynkre 1 ctateu 46 3akona Ne 102-®D3 coaepkXUTCs MPSMON 3ampeT s
apOUTpaXHOrO CyJa CTaBUTh II0JI COMHEHHE OOOCHOBAHHOCTb pEUICHMUS,
IIPUHATOTO TPETEUCKUM CYJIOM.

B nynkre 12 O030pa npakTUKU pacCMOTPEHHUsI apOUTPAKHBIMU CYAaMU J€1
O MPU3HAHUU U TPUBEJACHUM B MCIOJHEHUE PEIICHUH WHOCTPAHHBIX CYJIOB, 00
OCHIaPUBAHUM PEUICHUN TPETEHCKUX CYIOB M O BbAAYE UCIIOIHUTEIBHBIX JINCTOB
Ha NPUHYJINATEIIBHOE HMCIOJHEHUE PEIICHUM TPETEHMCKUX CYNOB, YTBEPKIACHHOIO
[Ipesunguymom Beicmiero  ApoOutpaknoro Cyma Poccuiickoii  ®deneparuu
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22 nexabpst 2005 roga Ne 96, Taxke MaHO pa3bsCHEHHUE, YTO MPH PACCMOTPEHUU
3asiBJIC€HUS] 00 OTMEHE pelIeHUs] TPETEHCKOro CyJa apOUTPaKHBIM Cyll HE BIIpaBe
nepecMaTpUBaTh PEIIEHUE TIO CYIIECTRY.

Takum o00pa3oM, TpU HCCICTOBAHUM MaTepUaNOB Jella, B TOM YHUCIE
UCTPEOOBAHHBIX W3 TPETEUCKOTO Cyaa, apOUTPaXHBIA CyA OTPAaHHYNBACTCS
YCTAHOBJICHMEM HaJU4Usi WJIA OTCYTCTBHSI OCHOBAHMU JJisi OTMEHBI DPEIICHUS
TPETENUCKOTO Cya.

Cyn mnepBoil UWHCTaHUMU (PAKTUUECKH TIEPEOILEHUTT O0OCTOATENhCTBA,
YCTAaHOBJICHHBIE TPETEHCKUM CYyJAOM B paMKax pPacCMOTPEHHOro jelna, Jail
COOCTBEHHYIO OIIEHKY JOBOJIaM CTOPOH TpETEeHUCKOro pa30OupaTesbcTBa U
MPEACTABICHHBIM CTOPOHAaMHU  JOKa3aTelIbCTBAM, UYTO HE NPEAYCMOTPEHO
3akoHoAaTenbcTBOM  Poccuiickoit  ®denepanuu. IIpoBepka 000CHOBAHHOCTHU
pelIeHus TPETEHCKOro cyna apOUTPakHBIM CYJIOM HE JOMYCKAETCsl; apOUTpakHbIM
Cyll HE HaJeJeH IMOJHOMOYMSIMU MO MEPECMOTPY IO CYHIECTBY PpEIICHUI
TPETEUCKUX CYJIOB.

(Onpeoenenue Cyoebnoii rornecuu Bepxosnoco Cyoa Poccuiickoii
Deoepayuu om 14 wons 2017 200a Ne 305-2C17-2111)

19. YcnoBue 00 OKOHYATEIHHOCTH /IJISI CTOPOH apOUTPAKHOIO pelIeHust
MOKeT COAEPKATHCH TOJIbKO B PSIMOM COIJIAIICHHH CTOPOH.

OnpenenenveM cyja MNPEKpalieHo MPOU3BOACTBO Mo 3asBieHu0 K. 00
OTMEHE pPEUIEeHUs] TpeTeuckoro cyaa no naemy no ucky H. k K. o B3bickaHuu
3aJJ0OJDKEHHOCTH IO JOTOBOPY 3aiiMa, 00 0OpalleHuH B3BICKAHUS Ha 3aJI0’KEHHOE
UMYILECTBO, IOCKOJBbKY COTJIaCHO IpaBWJiaM apOHUTpaxa, KOTOpbIE SBISUIUCH
HEOTHEMJIEMOM YacTbi0 apOUTPa)KHOTO COTJIALIEHUS], PEeLICHHE TPETEHCKOro cyaa
OKOHYATEJIbHO U 00)KAJIOBAHUIO HE MOJJICKHUT.

OTMeHsAsI yKa3aHHOE ONpEJEJICHUE W Halpasisis JeJ0 B Cyd IepBOU
WHCTAaHIMU JUIsI PAacCMOTPEHHUS] O CYUIECTBY, CyJ KacCallMOHHON WHCTaHIUU
yKazall Cleaylollee.

[Ipn 3akimroueHHMH J0roBopa 3aliMa C 3aJ0rOM HEABHKMMOIO HMMYILIECTBA
CTOpPOHaMH ObUIO JOCTUTHYTO COTJIAIlIEHUE O TOM, YTO BCE CIOPHI U pa3HOTJIACHs,
BO3HUKILKE M3 JOrOBOpa WM B CBA3M C HHUM, JOJDKHBI OBITH PELIEHBI M0 Mepe
BO3MOYKHOCTH IIyTE€M IEPErOBOPOB MEXAY CTOpOHaMHU. B citydae eciiv cTOpOHbI HE
CMOTYT pPa3peliuTh CHOp IMyTeM MPOBEACHHS MEPErOBOPOB MEXIYy COOOM, Bce
CIIOpBI, CBSI3AHHBIE C UCIIOJIHEHUEM JIAaHHOTO JIOTOBOPA MOAJIEKAT PACCMOTPEHUIO B
MOCTOSIHHO JIEHCTBYIOLIEM TPETEHCKOM CyJi€ B COOTBETCTBHHU C MOJIOKEHUEM ITOTO
TPETENUCKOTO Cya.

Yacteio 12 crateu 7 3akoHa 00 apOuUTpaske yCTaHOBJIEHO, YTO IpaBHJIa
apOuTpaxa, Ha KOTOPbIE CChIJIAETCS apOUTPAKHOE COTJIAIlIEHUE, PACCMAaTPUBAIOTCS
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B KQ4€CTBE HEOTHEMIIEMOU YacTh apOUTPAKHOTO COTJIAIICHHMSI. Y CIIOBUS, KOTOPBIC
B COOTBETCTBHUU C Ha3BAaHHBIM (peiepaIbHBIM 3aKOHOM MOTYT OBITh COTJIACOBaHBI
TOJILKO TIPSIMBIM COTJIAIIICHHWEM CTOPOH, HE MOTYT OBITh BKJIIOYCHBI B IpaBUIIA
MIOCTOSTHHO JICHCTBYIOMIETO apOUTPaKHOTO YIPEKICHUS.

CornacHo nyHkty 13 crarbu 2 3akoHa 00 apOUTpake NpsIMOE COTJIAIICHUE —
3TO COIJIAIlIEHHE, KOTOPOE 3aKJIIOUEHO CTOPOHAMHM B CIyYasiX, MPEAyCMOTPEHHBIX,
B YaCTHOCTH, cTaTheil 40 maHHOTO (efiepanbHOro 3aKOHA, U UMEET MPUOPHUTET 10
OTHOIIICHUIO K MpaBUJIaM apOuTpaka.

B coorBercTBUM co cratbeld 40 Ha3zBaHHOTO (heaepanbHOTO 3aKOHA B
apOUTpaXHOM  COTJIAIIEHWH,  MPEAyCMaTPUBAIOIIEM  aJIMHHHUCTPHUPOBAHUE
apOuTpa)xka IMOCTOSHHO JEHCTBYIOIIUM apOUTPaXKHbIM YUYPEKICHUEM, CTOPOHBI
CBOMM TPSMBIM COTJIAIIEHUEM MOTYT MPEAYCMOTPETh, UYTO apOUTPaKHOE PEILICHUE
SIBIISIETCS I CTOPOH OKOHYATEIHHBIM.

[TockonbKy TpH 3aKTIOYEHUN JOTOBOpPA 3aiimMa, CoepKaIlero apOuTpaKkHyro
OTOBOPKY, IPSMOTO COTJIALLEHUs, NpeaycMoTpeHHoro cratbeir 40 3akona 00
apoutpaxe, 00 OKOHYATENbHOCTH [UIsI CTOPOH apOUTPaKHOTO  PELICHMS
JOCTUTHYTO HE OBbUIO, a 3TO YCJOBHE, BKIIOUEHHOE B IIPaBWJIa IOCTOSHHO
JEHCTBYIOLIEr0 apOUTPAKHOTO YUPEXKJIEHUS, HENb3sl CUUTATh COIJIACOBAHHBIM B
YCTaHOBJICHHOM 3aKOHOM TIOPSAKE, CyA KacCAallMOHHOW WHCTAaHIMU TpHIIET K
MPABHJILHOMY BBIBOJY O TOM, UYTO TaKO€ PEIIEHUE TPETEHCKOTO CyJa MOXKET ObITh
OCIIOPEHO M OTMEHEHO.

(I1o mamepuanam cyoebnot npakmuxu Kpacrnospckoeo kpaegozo cyoa)

20. Ecau npsaMbIM  corjiallleHMEM  CTOPOH  MpeaycMOTpeHa
OKOHYATEJIbHOCTD JIJIsi HUX PellleHusl TPeTeiicKoro cyjaa, Mpou3BOACTBO MO
JAeay 00 OCHapUBAHMU TAKOI0 pelleHUsl TPETeHCKOro cyaa mnoaJIesKuT
NnpeKpanieHuIo.

OnpeneneHneM Ccyna TpPEKpamieHO MPOW3BOJCTBO MO  3asSBICHUIO
rpaxxIaHrHa 00 OTMEHE PelIeHHs TPETEHCKOTO Cya.

CynoM yCcTaHOBJIEHO, YTO TPETEHCKHUM CYJIOM BBIHECEHO PEIIeHHUE TI0 JIeTy O
pacTOpKEHUU  JIOTOBOpa TMOApsA/a HAa PEMOHTHO-CTPOUTEIBHBIE PabOTHI,
B3BICKAHUU C TpaXXJaHWHA B TIOJB3y WHIAUBUIYAIBHOTO TPEANPUHUMATEIS
JIEHEKHBIX CPEJICTB, HEYCTOMKH, TI0 IPYTUM TPEOOBAHUSM.

[Tpu 3akmroueHUH JTOrOBOpa IMOAPSIa Ha PEMOHTHO-CTPOUTEIBHBIC PaOOTHI
IrpOXIAaHUHOM W WHAWBUAYAJIbHBIM TMPEANPUHUMATEIIEM OBIJIO JIOCTUTHYTO
TPETEHCKOE COTJIAllIEHNE B BHJIC OTOBOPKH O TOM, YTO BCE CIOPBI, KOTOPHIE MOTYT
BO3HMKHYTh W3 JIOTOBOpPAa WM B CBSI3M C HHUM, IMOJJIEKAT PACCMOTPEHUIO
TPETEHCKUM CYZIOM U PEIICHUE TAKOTO CY/Ia SIBIISIETCS OKOHYATECIIbHBIM.
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Cratbeit 40 3akona No 102-D3 (neiicTBOBABIIEr0 HAa MOMEHT 3aKJIIOUCHUS
CTOPOHaMH JIOTOBOpa TMOJPsJa) YCTAaHABIMBAJIOCh, YTO PEIICHUE TPETEUCKOTo
Cylla MOXET OBbITh OCIOPEHO YYacTBYIOLIEH B JIeJ€ CTOPOHON TOJBKO B TOM
ClIy4yae, €ClIi B TPETEHCKOM COTJIAIEHUH HE MPEIyCMOTPEHO, YTO PEIICHUE
TPETEICKOTO Cy1a ABJISETCS OKOHYATEIbHBIM.

Cratpeit 40 3akona 00 apOuTpake (IEHWCTBOBABIIETO HAa MOMEHT
apOUTpaXKHOTO Pa30MpPaTENbCTBA) OMPEACICHO, YTO B apOUTPAKHOM COTJIAIIICHUH,
peayCcMaTPUBAIOIIEM aIMUHUCTPUPOBAHUE apOuTpaxa OCTOSIHHO
JNEUCTBYIOIIUM  apOUTPAKHBIM  YUYPEKICHUEM, CTOPOHBI CBOMM  MPSIMbBIM
COTJIAIECHUEM MOTYT MPEIyCMOTPETh, YTO apOUTPAKHOE PEIICHUE SBISAETCS JUIS
HUX OKOHYaTeJbHBIM. OKOHYATENbHOE apOUTpaKHOE pPEIICHUE HE MOJICKUT
orMmeHe. Eciau B apOUTpaKHOM COTJIAIIEHUH HE MIPEAYCMOTPEHO, UTO apOUTPaXKHOE
pelIeHre SABJISICTCS OKOHYATEIbHBIM, TAaKO€ PEIICHHWE MOXET OBITh OTMEHEHO IO
OCHOBAHUAM, 3aKPEIUIEHHBIM IPOLECCYAIbHBIM 3aKOHOAATENBCTBOM Poccuiickon
denepanum.

COOTBETCTBEHHO, Kak Ha JaTy 3aKIIOYEHHs CTOPOHAMH TPETEHCKOro
COTJIAIICHMs, TaK M HAa MOMEHT BO30YXKIEHUS TPETEHCKOro pazOupaTebCcTBa
3aKOHOM OBLJIO YCTaHOBJIEHO, YTO B TPETEHCKOM COIJIAIIEHUH CTOPOHBI BIIPaBE
MPEAYCMOTPETh, UTO PEIICHHE TPETEUCKOTO CyAa SIBISETCS OKOHYATEIbHBIM IS
CTOpPOH. B TakoMm cityyae OHM OTKa3bIBAIOTCS OT BO3MOXKHOCTH OOpAIllEHUs B CYJ C
3asiBJIEHMEM 00 OCHapUBaHUM PELIEHUS TPETEHCKOTo Cya.

YcTaHOBMB M3 MpPEACTaBICHHOrO JOTOBOpA, 4YTO TPH 3aKIIOUYECHHUU
TPETEHCKON OrOBOPKM BOJISI CTOPOH Obljla HampaBlieHA Ha MPUJAHUE PEHICHUIO
TPETENUCKOTO Cy/la OKOHYATEIbHOIO XapakTepa, JOTOBOP U TpETeHcKash OroBOpKa
HUKEM HE OCHOPEHBI, CyJ MEpPBOM HHCTAHUMWHU MPABOMEPHO MOCTAaBUJI BOMPOC O
MpPEKpaIleHN MPOU3BOJICTBA HA OOCYKJEHUE CTOPOH B CYIAEOHOM 3acelaHuu U
MpEeKpaTJl MPOU3BOJICTBO IO 3asBJICEHHUIO B COOTBETCTBUM C a03aleM BTOPHIM
cratbu 220, mynkTom 1 yactu nepsoii crateu 134 I'TIK PO.

Kpome Toro, cyn ykasain, 4To MOJIOKEHHUE 00 OKOHYATEIbHOCTH PEILICHUS
TPETENUCKOTO CyJla 1 O HEBO3MOYKHOCTHU €r0 OCHapUBaHUSI B KOMIIETEHTHOM CYJI€
HE MOXET PacCMaTpUBaThCA KAaK HapylIalolllee MpaBa IpakJIaHUHA, B TOM YHUCIIE
MpaBoO Ha CyAeOHYIO 3aIlUTy, MOCKOJBKY HE JIMIIAET 3aUHTEPECOBAHHOE JIUIIO
npaBa BOCHOJIB30BAThCSI CPEJACTBAMU CYAEOHOTO KOHTPOJS B MPOU3BOJICTBE O
BbIJIJaYe MCIOJHUTEIBHOTO JINCTAa HAa MPUHYIUTEIBHOE HCIIOJIHEHUE pEIICHUs
TPETEUCKOTO Cy/Ia.

(Ilo mamepuanam cyoebHnoti npakmuxu Bepxosnoco Cyoa Yomypmckotu
Pecnyonuxu)
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21. Haauume B TpeTeiicKOM COIJIAINIEHUM MPSMOIr0 CorJameHus
CTOPOH 00 OKOHYATEJbHOCTH TPETECKOro pelieHrsi He CBHAETEIbCTBYET O
NPUHYIUTEJILHOM HCIOJHECHUM TAKOI0 PpelleHusi B CJy4dae, ecJu CIop,
PACCMOTPEHHbIA TPETEeHCKUM CYJIOM B COOTBETCTBMH ¢ (eaepajbHbIM
3aKOHOM, He MOKeT ObIThb NMPeAMeTOM TPETeiicKoro pa3duparejbCcTBa JH00
HCIOJIHEHUE TPETelCKOro pelieHusl Hapylmaer NyOJMYHBIA TOPAI0K
Poccuiickoii ®@enepanuu (yacth yerBepTasi cratbl 426 I'IIK P®, vacth 4
cratbu 239 AIIK P®).

bank oOpatuncs B apOuUTpaxkHbId CyJ C 3asBICHUEM O BblJaye
WCIIOJTHUTEILHOIO JIMCTA HA IPUHYIUTEIBHOE UCIIOJHEHUE PELIEHUS TPETEUCKOTO
CyJla, BBIHECEHHOTO IO HMCKYy OaHKa K OOIeCTBY (3aeMINUKY), MPU3HAHHOMY
OaHKPOTOM Ha MOMEHT TpETEHCKOro pa30HUpaTenbCTBA, O  B3bICKAHUU
3aJI0JPKEHHOCTH 110 IOTOBODY.

OmnpeneneHueM cyna MepBOd MHCTAHIMU 3asBJICHHE OaHKa YJOBJIETBOPEHO,
BbIJIaH UCIIOJTHUTEIbHBIN JIUCT.

ApOuUTpaXXHBIN CyJ1 OKpyTra onpeiesieHue Cy/ia MepBoi NHCTAHIIUU OTMEHUI,
3asBjeHUMEe OaHKa O BbIJladye UCIHOJHUTEIBLHOTO JHCTa Ha NPUHYIUTEIHHOE
UCIIOJIHEHUE PEIICHUS TPETEUCKOro Ccyaa OCTaBWI 0€3 YAOBJIETBOPEHUS TIO
CJIEIYIOLIUM OCHOBAHUSIM.

N3 monoxkeHuil KpPEeOIUTHOTO JOroBOpa CJIEJOBAIO, YTO TPETEUCKOE
COIJIAIlIEHHE COAEPKAI0 yClIOBUE 00 OKOHYATEIBHOCTH apOUTPaKHOTO PEIICHUS
(cratbs 40 3akona Ne 102-d3), koTopoe HE MOTJIO OBITH OCIIOPEHO.

VYcaoBue TpeTEHCKOro CoTrjlalmieHuss 00 OKOHYATeIbHOCTH PEIICHHUS
TPETENUCKOTO CyJa HE MPUHUMAETCS CYJIOM B TOM CIIy4yae, €Clii OHO HapyllaeT
OCHOBOTIOJIAraloIINe MPUHLIUIIBI POCCUICKOTO MpaBa (IyHKT 2 yactu 3 ctaTbu 239
AIIK P® B penaknuu, ACHCTBOBABIIEH Ha MOMEHT pPacCMOTpeHHs jeina). Ha
ocHoBaHnd HOpM AIIK P® ykazaHHOE€ yCIOBHE TPETEWCKOIO COTJIALIECHUS HE
MPUHUMAETCS apOUTPaKHBIM CYJOM, KaK HE COOTBETCTBYIOIIEE IMyOJIMYHOMY
nopsaky Poccurickon @enepanuu.

B cuny nynkra 1 crareu 63 ®enepanbHoro 3akoHa ot 26 okta0ps 2002 rona
No  127-®3 «O HecocrosaTenbHOCTH (OaHKpOTCTBE)» (mamee — 3akoH O
HECOCTOATEILHOCTH (OAaHKPOTCTBE) C JaThl BBIHECEHUS apOUTPAKHBIM CYyJIOM
OTpeIeSICHUs] O BBEJACHUU HAOJIOJCHUS TPEOOBAHUS KPEIUTOPOB MO JACHEKHBIM
oOsi3aTesibcTBAM M 00 yIuiate oOsI3aTeNbHBIX IUIATEXKEH, 3a HCKIIOYCHUEM
TEKYIIUX TUIaTeXEH, MOTryT OBITh TMPEIBSIBICHBI K JOHKHUKY TOJBKO C
COOJIIOJICHUEM YCTAHOBJIEHHOTO 3aKOHOM O HECOCTOSITENbHOCTU (OaHKPOTCTBE)
MOpSIJIKa MPeIbSBICHUST TPEOOBAHUI K JIOJDKHUKY.

Cratbst 126 3akoHa 0 HECOCTOSATEIHLHOCTH (0AHKPOTCTBE) B KAUE€CTBE OHOTO
U3 TOCJIEACTBUN OTKPBITHUS KOHKYPCHOT'O MPOU3BOJCTBA MPEAYCMATPUBAET, YTO C
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JaTbl TPUHATUS apOUTPaKHbIM CyIOM pEIIEHUs O TMPU3HAHUU JIOJDKHHUKA
OaHKpPOTOM M 00 OTKPBITUM KOHKYPCHOTO IIPOM3BOJICTBA BCE TpeOOBaHMUS
KPEAUTOPOB MO JICHEKHBIM 0053aTeIbCTBAM, 00 yrjiaTe 00s3aTeNIbHbIX IIATEXKEH,
UHbIE HUMYILIECTBEHHbIE TpeOOBaHMS, 3a MCKIOYEHHEM TEKYLIUX IJIATEXKEH,
yKa3aHHbIX B IyHKTe | cratbu 134 naHHOro 3akoHa, MOTYT OBITh NMPEAbIBICHBI
TOJIBKO B XOJI€ KOHKYPCHOT'O IMPOU3BOJICTBA.

Pemenuem apOuTpakHOro Cyja 1o Jpyromy Aeiay oOIIecTBO MPU3HAHO
HECOCTOSITENIbHBIM (0aHKPOTOM) JI0 Havajia TPETEHCKOro pa3oupareabCcTBa, B
OTHOILIEHUH €T0 OTKPBITO KOHKYPCHOE ITPOU3BOJICTBO.

Pemienue TpeTelickoro cyaa, BRIHECEHHOE B OTHOIICHUH JIUIA, IPU3HAHHOTO
HECOCTOATENbHBIM (0aHKPOTOM), HapylIaeT MPUHLHUI €AUHOW MPaBOBOM 3aIUTHI
MHTEPECOB KPEIUTOPOB, SBIAIOLUIMNCSI OJHUM W3 OCHOBOIOJATAOIINX TPUHIUIIOB
POCCHIICKOTO TMpaBa, WCKIIOYAIONIUN yIOBIETBOPEHUE TpeOOBaHUN OJHUX
KPEIUTOPOB B yIIEPO IPYTUM.

be3 wucciegoBaHus W OLEHKU IOPUIUYECKUX OOCTOATENIBCTB, HUMEIOIIUX
3HAQYCHUE JUIsI PACCMOTPEHHsS BONpPOCAa O HAPYUICHUH TPETEUCKUM CYJIOM
OCHOBOTIOJIATralOMINX TMPUHIIUIIOB POCCUUCKOTO TpaBa, apOUTpPa)KHbIA Cya He
BIIpaBe ObLI JieiaTh BBIBOJI 00 OKOHYATENBHOCTU PEIICHHS TPETEUCKOro cyja u
BbIJIaBaTh UCIIOJIHUTEIBHBIH JIUCT.

CrnenoBaTenbHO, 3asBlieHWe OaHKa O BbIJa4y€ HCIOJHUTEIHLHOTO JIUCTAa Ha
NPUHYAUTEIBHOE HWCIOJHEHUE PEHICHUs TPEeTEHCKOro cyAa B OTHOIICHUU
oOllecTBAa HAa OCHOBAaHMM VYKa3aHHBIX HOPM 3aKOHA O HECOCTOSTEILHOCTH
(6aHKpOTCTBE), a TaKXke C yuyeToM MyHKTa 27 noctaHoBieHus [lnenyma Boiciiero
Apbutpaxknoro Cyaa Poccuiickoit @eneparuu ot 22 uroHs 2012 roga Ne 35 «O
HEKOTOPBIX MPOLECCYaJbHbIX BOIPOCAX, CBA3AHHBIX C PACCMOTPEHUEM €Nl O
OAHKPOTCTBE» HE MOJIEHKAIO yIOBIECTBOPECHHIO.

Ha ocHOBaHMM [I€HMCTBYIOLIErO MPABOBOTO PETYJIUPOBAHUS PELICHUE
TPETEUCKOTO  Cyla, BBIHECEHHOE B  OTHOIICHUW JIMIA, [PU3HAHHOIO
HECOCTOSITENIbHBIM (0aHKPOTOM), TOJJICKHUT OIEHKE CYJOM Ha COOTBETCTBUE
nyosmuHoMy nopsiaky Poccutickoit depeparuu B ciydyae, Korja B apOUTpaKHOM
COTJIALIEHUH, TTPEAYyCMaTPUBAIOIIEM aJIMUHUCTPUPOBAHUE apOUTpaka MOCTOSTHHO
JEUCTBYIONUM  apOUTPAKHBIM  YUPEKICHUEM, CTOPOHBI CBOMM  MPSMBIM
COTJIAIICHUEM TPEIYCMOTPENH, YTO apOUTPAKHOE PEIICHHUE SBIISICTCS NIl CTOPOH
okoHuYaTebHbIM (cTaThst 40 3akoHa 00 apOuTpake, MyHKT 2 yacT 4 ctatbu 239
AIIK POD).

(I1To mamepuanam cyoebnou npaxmuxu Apbumpadsicnoeo cyoa 3anaomno-
Cubupcroeo okpyea)
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22. Jlunmo, KOTOpoe He  FABJSETCS CTOPOHOH  TpeTelCKOro
pa30upaTe]bCTBA U B OTHOLUICHUM NPAB M 00513AHHOCTEH KOTOPOr0 BHIHECEHO
peleHre TPeTeHCKOro CyAa, BIpaBe NPUIOKUTH K 3asiBJICHHIO 0 €r0 OTMeHe
JIO0bIe TOKYMEHThI, MOATBEP:KIAKIIME BbIHeCeHHe Takoro pemenus. Cyn
BIIpaBe N0 XOJATANCTBY 3asiBUTEJIsI HCTPe0OBATh pellieHUue TPeTeicKoro cyaa
U MaTepuajbl TPeTEeiCKOro pa3dMparejibCcTBa B NOPSAAKE, YCTAHOBJEHHOM
NnyHKTOM 9 yactu nepsoii crarbu 150 I'IIK P®.

AKITMOHEpHBIN KOMMeEpYecKuii OaHK oOpaTuics B pPaOHHBIA Cyd ¢
3asgBJICHUEM 00 OTMEHe peuleHus Tpereiickoro cyaa no ucky Il. x C., yka3biBas,
YTO Ha3BaHHBIM PEIICHUEM TPETEUCKOTro CyAa, 100pOBOJIBLHO UCHOIHEHHBIM C., 3a
I1. npu3HaHo NMpaBo COOCTBEHHOCTU HAa TPAHCIOPTHBIE CPEJCTBA, HAXOJSALINECS B
3ajore y OaHKa, Ha KOTOpPbIE BCTYNUBIIMM B 3aKOHHYIO CHIIy pELIEHUEM
apOUTPaXKHOTO CyJla 0OpAIllEHO B3bICKAaHUE B MOJIL3Y OaHKa.

CornacHo nyHkry 1 yactu yetBeptoii crarbu 419 I'TIK P® x 3asBieHuto 00
OTMEHE PELIEHUS] TPETEHCKOTo CyJa JOJKHA ObITh NPUJIOKEHA KOMMS PELICHMS
TPETEUCKOro Cyna, MOANUCAHHOIO apOUTpaMM M HAIMpaBICHHOIO CTOPOHE
TPETENCKOro pa3dupaTesIbcTBa B COOTBETCTBUU C (PeIepaJIbHBIM 3aKOHOM.

N3 vactu nsroit crateu 419 I'TIK PO cnenyet, yTo Iis 1eneil HCIOJIHEHUS
IyHKTA | 4yacTy 4eTBEPTOM JAHHOM CTaThU JIUIO, KOTOPOE HE SIBISIETCS CTOPOHOMN
TPETEICKOro pa3dupaTenbCcTBa U B OTHOIICHUM MpPaB U OOS3aHHOCTEH KOTOPOTO
BBIHECEHO pEUIEHUE TPETEWCKOro cyla, BOpaBe NPWIOXKHUTh K 3asBICHUIO 00
OTMEHE TaKOro pEIICHHs JI00ble TOKYMEHThI, MOATBEPKIAIOLIUE BBIHECEHHE
TaKOTO PEIICHUS.

B noarBepkaeHue cyuecTBOBaHUS PEIIEHUs TPETEHCKOro cyna 0aHKoM, He
SBJISIBIIUMCSL CTOPOHOM TpeTeiickoro pa3dupaTenbcTBa, Oblla MPUIIOKEHA
CBETOKOMNMS PE3OIOTUBHON YaCTH TAKOTO PELICHMUS.

[Ipy noaroToBke Jena K CyAeOHOMY pa30upaTelnbCcTBY CyAbs B
COOTBETCTBHH C IMOJOKEHUSAMH 4acTH | cTtaTeu 57, myHKTa 9 4acTu nepBo cTaTbu
150, wactu BTOopoit crtathu 420 I'TIK P® wuctpeboBanm u3 Tpereiickoro cyna
MaTepUaJIbl PACCMOTPEHHOI'0 UM JEa.

OpHako, HECMOTPS HA HEOJAHOKPATHBIE MOIBITKY UCTPEOOBAHUS MAaTEPUAJIOB
Jie7la, BBIHECEHHWE B aJpeC PYKOBOIMTENSI TPETEMCKOrO0 Cylda YacTHOIO
OTpeJeNIeHHs], HAJIOKEHUE Ha Hero mrpada, npeaycMOTPEHHOTO YacThl0 TPEThEel
cratbu 57 TTIK P®, wucrtpebyemble MaTepuanbl, B TOM YHCIE pEUICHUE
TPETEICKOTO Cyia, B pallOHHbBIN CyJl TPEACTABICHBI HE OBLIH.

B npouecce UCHONHEHUS  COOTBETCTBYIOUIETO  ONpPENEIEHUs  Cyda
PYKOBOAMTENEM TPETEHCKOTO Cyda ObUIM MepeAaHbl CyaeOHOMYy MpHUCTaBy-
WCITOJIHUTEIII0 MaTepuasbl UCTPeOyeMoro 1esna, MPOHYMEPOBAaHHBIE U MPOLIUTHIE
Ha 21 mucrte, 6e3 00kadyeMoro penieHus TpeTernckoro cyaa. Jpyrue matepuaisl,
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B TOM YHUCJI€ ONTHYECKHUU ITUCK, KOTOPBIA COTJIACHO OIpPEACTICHUIO TPETEHCKOTO
cyJa O BEACHHWH Jella B DJIEKTPOHHOM BHJE, SBISCTCS HEOTHEMJIEMOW YacThIO
MaTepUajoB JeNa, IPeCTaBICHbI He OBLIH.

[Tpu Takux 0OCTOATENBCTBAX CY/I MPHIIET K 000CHOBAHHOMY BBIBOAY O TOM,
YTO OTCYTCTBHE B MaTepHayiax Jejia KOMWUU PEHICHUS TPETEHCKOTo Ccyaa,
MOANMMCAHHOTO apOUTpaMH, K TMOJIYYEHHUIO KOTOPOTO CYJOM OBUIM TPUHSATHI
JIOCTaTOYHBIE MEPHI, WU CYIIECTBOBAHUE KOTOPOTO MOATBEPKIACTCS WHBIMU
JI0Ka3aTeNbCTBAMH, HE SBJICTCS MPEMSATCTBUEM JJII PACCMOTPEHHS TI0 CYIIECTBY
TpeOOBaHUIT 00 OTMEHE TaKOTO PEIICHUSI.

(Ilo mamepuanam cyoedbnoti npakmuxku CmasponoyibCcko2o Kpaegozo cyoa)

23. @akT HAXOXkKAEHUs] 001IeCTBA B CTAAUM JUKBUAAIUH caM 1o cede
He BJIHSIET HA NMPAaB0 €ro KOHTPAreHTa Tped0BaThL NPU3HAHMS U NIPUBEIEHUS B
HCNOJIHEHHEe UHOCTPAHHBIX apOUTPAKHBIX pellleHUil, BBIHECEHHBIX B MOJIb3Y
KOHTpPareHra.

ApOutpaxxnoe pazbuparenscTBO coctaBoM apoutpoB ad hoc B JloHmone
MEXIy HWHOCTPAHHON KOMIMaHWEW U OOIIECTBOM OCHOBAaHO Ha apOUTPaKHOM
COTJIAIICHUH, HAILIEIIEM OTpa)keHue B JoroBope ¢paxroBanus. [lo pesynbraram
pa30OupaTenbCcTBa COCTABOM apOUTPOB BEIHECEHBI MATh APOUTPAKHBIX PEIICHUIA.

[TockonbKy 00I11IECTBO HE MCIOJIHWIO B IOOPOBOJIBHOM MOPSAJIKE YKa3aHHBIE
apOUTpaXHbIE PEIICHHs], HHOCTpaHHAsi KOMITaHUs 0OpaTUIIach B apOUTPaXKHBIN Cy[
C 3asiBJICHUEM 00 UX MPU3HAHUM U TPUHYIUTECIBHOM HUCIIOJHCHUH.

OnpenenenueM cyga TMEpBOM HHCTAHIIMM  yKa3aHHbIE WHOCTPAaHHBIE
apOUTpakHbIE PEIICHUs] PU3HAHBI U IPUBEJICHBI B HCTIOJTHEHUE.

[TocraHoBieHrEM apOUTPAKHOTO Cyla OKpyra ONpeiesieHue cyna NepBou
WHCTAaHIMU OTMEHEHO, JI€J0 HaIpaBJIEHO Ha HOBOE PACCMOTPEHHUE B CyJ NMEPBOM
WHCTaHIINH.

Cya kaccalmOHHOW MHCTaHIMU MCXOAMWIJI U3 TOTO, YTO MPHU PACCMOTPEHUU
3asiBJICHUS] B3BICKATENsl CYJIOM I[E€pBOM HWHCTAaHUMM HE ObUT ydTeH QakT
HAXOXJEHUsI OOIIECTBA B CTAAWW JIMKBUJAIMM M HE OBLIM MPUMEHEHBI HOPMBI
nyHkTa 4 crathu 63 u nyHkra 4 crateu 64 'K P®. Cya xaccaiimoHHON MHCTAHIIUU
OKpyra OTMeTH]I, 4To u3 HopM ctated 63 u 64 'K P® crnenyer cnenuaibHbII
NOPSIJIOK  pacCMOTpPEeHUs:  TpeOOBaHMIA KPEAUTOPOB  JIMKBUAMPYEMOTO
IOPUIUYECKOTO JIMIA, K KOTOPHIM OTHOCHUTCA B3bICKaTeNb. J[aHHBIA MOPSAIOK
npeaycMaTpuBaeT oO0s3aTelbHOE OOpalleHue B  YCTAaHOBJICHHBIM CpPOK K
JUKBUIATOPY (JUKBUIAIMOHHOM KOMMCCHUH) O BKJIIOUYEHUM TpeOOBaHUM B
IPOMEXYTOUHBIM  JIMKBUIAIIMOHHBIM  OalaHC  HE3aBUCUMO  OT  (akra
BO3HMKHOBEHHUSI MpaBa TpeOoBaTh 3al0DKEHHOCTH. Tombko B ciydae
HEPACCMOTPEHUSI TaHHOTO TpeOOBaHUsS JIMOO €ro OTKIOHEHUS KPEAUTOP HUMEEeT
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npaBo Ha oOpamieHue B cya ¢ MCKOM. CrenualbHbIA TMOPSIOK PacCMOTPEHUS
TpeOOBaHUI KPEIUTOPOB TMpPH JIMKBUIAIUU FOPUAMYECKOTO JUIA SBISETCA
UCKIIIOUEHHEM U3 OOIMMX TMpaBWJl 3allUThl HAPYIICHHBIX IIPaB KPEIUTOPOB,
MO3TOMY CYIy HEOOXOAuMO OBbLIO paccMaTpuBaTh 3asiBICHHBIE B3bICKATEIEM
TpeOOBaHUS C y4eTOM JaHHBIX HOpM. Cy/IOM MEepBOW MHCTAHIIUU OOCTOSITEIbCTBRA,
MOJIJIEXKAIINE YCTAHOBJICHUIO B YKa3aHHOM IOPSAKE, HE UCCIIEIOBAJIHCH.

Cynebnass xomerus BepxoBHoro Cynma Poccuiickoit  ®Depaepaiuu
MOCTaHOBJICHUE apOUTPAXKHOTO CyJla OKpyra OTMEHUIIA, ONpe/ielieHre Cy1a MepBoi
WHCTAHIIMU OCTaBUJIA B CHJIE, YUUTHIBAS CIEIYIOLIEE.

[Iponienypa Jeraim3aliii HMHOCTPAHHOTO CYyAEOHOTO (apOUTPaKHOTO)
pelIeHUsT HalpaBlieHA HAa NPHIAHHE TAKOMY AakTy HOPHJINYECKOM CHJIBI B
roCyJapCTBE UCIIOJHEHUS.

bez mnpuoOpereHuss OpUAMYECKONM CUJIBI B CylIeOHOW MpoIeaype
rocyJapcTBa UCIOJIHEHHSI TaKUe PEIIeHUs] He 0OpETaloT CBOMCTBA 0043aTENbHOCTH
B IOPUCIUKLMU TOCYAApCTBA UCIIOJIHEHUS, HE MOPOXKAAIOT IpaB U 00s13aHHOCTEN
YYaCTHUKOB IIPABOOTHOIIECHHI B IPUHYAUTEIBHOM MOPSIJIKE.

CrnenoBartenbHoO, OJIXO0J cyna KaCCAllMOHHON MHCTaHIUH,
IPEINoJIaraloliuii  HEBO3MOXKHOCTh  JIETAJIM3AllMM  MHOCTPAHHBIX  CYAEOHBIX
(apOuTpaKHBIX) PEIICHH B CyA€ TrocyJapcTBa HMCIOJHEHUS NpHU OOBSIBICHHUU
JOJDKHUKOM O CBO€H JIMKBUJALMU, CTaBUT B3bICKATENIEW MO TAKUM PEIICHHSIM B
HEpaBHOE TIOJIO)KEHUE C  KpEeOuTOpaMH  (B3bICKATENSIMU) IO  CyAeOHBIM
pa3OupaTenbcTBaM B HAI[MOHAJIBHBIX CYJaX, MOCKOJbKY B OTHOILIEHHWU TaKUX
npoueayp HopMmod mnyHkta 6 yactu 1 crarebm 47 @DeaepaabHOro 3aKoHa
or 2 oktsaops 2007 roma Ne 229-®3 «OO6 HCHOIHUTEIBHOM ITIPOM3BOJICTBEY
IPEeIyCMOTPEHO HaIpaBJIEHUE HCIOJHUTENBHOIO JIUCTa, TO €CTh CyAeOHOTro
JIOKYMEHTA, JIJIs1 UCTIOJIHEHHUSI B JINKBUJAIUOHHYIO KOMHUCCHIO.

Cya nepBoi MHCTaHIIMM PACCMOTPEN YKa3aHHOE 3asiBJIEHUE B COOTBETCTBUU
C TpeOOBaHUSAMH HOPM MEXAyHapoaHbix aoroBopoB (Komeenmus 1958 rona),
HallMOHAIBHOTO 3aKkoHOoAaTenbcTBa Poccuiickoii ®enepanmu (rnasa 31 AIIK PO).

VYka3aHHbIE HOPMBI, PaBHO KaK M Kakue-IHMOO HMHbIE HOPMBI 3aKOHA, HE
YCTaHABIMBAIOT HMCKJIIOYEHUH (B TOM YHCIE IO BOINPOCY O KOMIIETEHUUU H
NOJICYAHOCTH) JUIsl IPU3HAHUS ¥ IPUHYIUTEIBHOTO UCIIOTHEHUS (JIEraau3alrn) Ha
teppuropun Poccuiickoi dPepepal MHOCTPAHHBIX PELICHUHA B OTHOLICHUHU
JOJDKHUKOB, HaXOMSIIMXCS B CTAJUU JIMKBUJALMU, KpOME Oo0UMX TpeOoBaHUIl 00
OCHOBAHMSIX OTKa3a B Takoil Jieranuzanuu (cratbs 244 AIIK PO).

Cya mnepBOW HWHCTaHUMU TpPU PACCMOTPEHHM JAHHOTO Jela MPOBEPHUI
NOCJIEACTBUASL MCIOJHEHUS HMHOCTPAaHHBIX PEIICHWM Ha HaJu4ue BO3MOXHBIX
HapylieHud myosmuHoro nopsinka Poccuiickoit denepanuu, HATMYUE OCHOBAHUMN
JUISl OTKa3a B MCIIOJIHEHUH PELIEHUI M0 JAHHOMY OCHOBAHUIO HE YCTAHOBUIL
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IIpu >TOM TpeThu nMIa, Y3HABLIME O HAPYIICHUH CBOUX IIPaB IPU3HAHUEM U
IPUHYIUTEIbHBIM ~ WCIOJHEHHEM HWHOCTPAaHHBIX  pEIICHUW, HE  JIMILICHBI
BO3MOXKHOCTH CYJEOHOM 3alllUThl CBOMX IpPaB B MPEJYCMOTPEHHBIX 3aKOHOM
dbopmax.

Takum oOpa3zoMm, oOpalieHue K Jeraju3alid WHOCTPAHHOIO pELIEHUs
ABJIIETCS] TapaHTHEN TOJDKHHUKA, HEOOXOAMMOW MpOILEAypOl, peain3yeMoi UM B
paMKax mpasa Ha JIOCTYII K CY[y.

TpeboBaHue, BbITEKalOIee W3 HMHOCTPAHHOTO apOUTPAXKHOIO pEIICHUS,
JeTajIu30BaHHOIO B CyA€OHOM MOpsAKe B opucaukiuu Poccuiickoit ®enepauuu,
3asiBUTENb BIPABE IPEABSIBUTH B JIMKBUJALMOHHYIO KOMHMCCHIO JOJDKHMKA B
nopsnke crarb 63 'K P®, onmHako 3TO HE CBUAETEIBCTBYET O IOJYYEHUH
KPEIUTOPOM KaKUX-TUOO MPEUMYILECTB B MPOLEAYPE JIUKBUIALIUU.

Nuoil monaxon, HWCKIIOYAKOIMIMKA MOpaBO B3BICKATENS Ha JIETalW3aLHIO
WHOCTPAHHOI'O pEIIEHUsA, HapyllaeT OajaHC MpaB CTOPOH, IOCKOJIbKY IPaBo
B3bICKATEJsl HA CBOEBPEMEHHOE U 3(PPEeKTUBHOE MPaBOCYIUE OrPAHUYMBACTCS B
YaCTU NPUHYAUTEIBHOTO UCIIOJIHEHUS CYyJIEOHOr0O aKTa.

(Onpeoenenue Cyoebnoii ronnecuu Bepxosnoco Cyoa Poccuiickoii
Deoepayuu om 29 wions 2015 2o0a Ne 310-2C15-5564)

24. Tlonoxenusi Cornamenusi crpaH CoapyxecrBa He3zaBucumbix
TocyaapcerB ot 20 mapra 1992 roga «O mnopsinke pa3pelieHusi CIOpoB,
CBSI3AHHBIX € OCYLIECTBJICHHEM XO035IliCTBEHHOM JIeITeJIbHOCTH» U KoHBeHIMu
0 NPABOBOil MOMOIIM U NMPABOBBIX OTHOLICHHUSIX 110 IPAXKIAAHCKHM, CeMEHbIM
M YrOJOBHBIM JieJlaM, 3aKJW4YeHHOH TroCyJapcTBaMM  —  WICHAMH
Coapy:xectBa He3zaBucumbix I'ocynapcr B Muncke 22 suBapsa 1993 roaa,
NPUMEHUMBbI TOJBKO K BONPOCAM B3aUMHOI0 NPHM3HAHHUSA WU NPUBEICHUS B
HCIOJIHEHHE PelleHUH CyJ0B MHOCTPAHHBIX TOCYAapCTB, a4 He TPeTelCKHuX
Cy/I0B.

dakT yBeAOMJIEHUSI MENKAYHAPOJHbBIM KOMMEPYECKHM apOuTpaxkemM
CTOPOHBI, MPOTHB KOTOPOM TNPHHATO PpelIeHHe  MEeKIYHAPOJAHBIM
KOMMepP4YecKNM apouTpakeM 00 apOMTPaKHOM pa30UpaTeIbCTBE, MOJJIEHKUT
NpoBepKe apOUTPAaKHBIM CYJOM HAa COOTBETCTBHE MOAMYHKTY «b» myHkra 1
cratbu V KouBenuun 1958 roaa.

NHocTpanHOW KOMIIaHUEN U OOIIECTBOM 3aKJIFOUEH KOHTPAKT, MO YCIOBUIM
KOTOpPOTO HHOCTpPaHHas  KOMIIaHUSA 00s3ajlach IOCTaBUTh JIEKAPCTBEHHbBIE
CpelICTBa, a O0IECTBO — MPUHSATH U OIJIATUTH TOBAp.

B cBsa3u ¢ Tem, 4yTO B HapylIeHHWE YCIOBHM KOHTpakTa OOIIECTBO HeE
OIJIATHJIO TIOCTAaBJICHHBIH €My TOBap, MHOCTpPaHHAas KOMIAaHHUsS O0paTuiach C
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UCKOM B MEXAYHapOJHbIH KOMMEpPYECKUN apOUTpa)k, IOCKOJIbKY KOHTPAKT
coJieprKai apOUTPakKHy0 OTOBOPKY.

Pemennem MeXIyHapOJHOTO KOMMEPUYECKOro apOuTpaxka ¢ 0OlIecTBa B
[0JIb3Y MHOCTPAaHHOM KOMIIAHMM B3bICKaHA JIEHEXHas CyMMa, BKJIIOYAOILast
CTOMMOCTb ITOCTABJIIEHHOTO TOBapa U PacXo/ibl MO oIjiaTe apoUTpakHOro coopa.

[lockonbKy penieHue MEXIyHapOJHOrO KOMMEPYECKOro apOuTpaxka
OOIIECTBOM JOOPOBOJILHO HCIIOJIHEHO HE ObUIO, HMHOCTpaHHAs KOMIIaHHS
oOparuiachk B apOUTPaKHBIN CyJl C 3asIBJICHUEM O €ro NPU3HAHUU U NIPUBEACHUH B
HCTIOIHEeHUE Ha Tepputopun Poccuiickon denepanuu.

OnpeneneHneM cyJa TIE€pBOM  HHCTaHIMM  3asBIEHHOE TpeOOBaHUE
WHOCTPAaHHOM  KOMIIAHMM  YJOBJIETBOPEHO,  pEUIEHHUE  MEXIyHapOIHOTIO
KOMMEpYECKOT0 apOUTpa)ka MPU3HAHO U MPUBENCHO B MCIOJHEHUE, BbIJAH
UCITOJIHUTEIIbHBIH JIUCT.

[TocTanoBneHreM (eaepanbHOT0 apOUTPAKHOTO CyJa OKpyra OINpEeIeHHE
CyJla IEPBO MHCTAHIIMM OTMEHEHO, JIEJIO HAIPABJIEHO HA HOBOE PACCMOTPEHUE.

OmnpenenenveM cyia NEpBOW HMHCTAHLMHU, OCTABJIECHHBIM 0€3 HM3MEHEHMs
IIOCTAHOBJICHHEM apOUTPAX]KHOIO CyJa OKpyra, B YAOBJICTBOPEHUH 3asIBICHHOTO
TpeOOBaHUS O MPU3HAHUM U TPUBEACHUM B HCIOJHEHHE HA TEPPUTOPUU
Poccuiickoit @enepannul pemeHns MeXIyHapOJHOTO KOMMEPYECKOTO apOuTpaxa
OTKa3aHO B CBSI3U C TE€M, UTO OOIIECTBO HE ObUIO YBEIOMJIEHO 000 BCEX CTaIUAX
apOUTpa)KHOTO pa30upaTeabCTBa B COOTBETCTBUM C MOJOXKeHUsiMU CoriarieHus
ctpan ConpyxectBa HeszaBucumbix ['ocymapctB ot 20 mapra 1992 roma «O
NOPSZIKE Pa3pelIeHus] CIIOPOB, CBSI3aHHBIX C OCYIIECTBICHHEM XO3SHCTBEHHOMN
nestenpHOCTHY (nanee — Cornamenne 1992 roma) m KonBeHimmm o mpaBoBoi
IIOMOIIM U IPABOBBIX OTHOLICHMSX IO I'PAXKJAHCKUM, CEMEWHBIM M YIOJOBHBIM
nenaM, 3aKJIIoueHHOM rocynapcrBamu — wieHamu CopapyxectBa HesaBucumbix
['ocymapctB B Muncke 22 suBaps 1993 rona (manee — Konsenmus 1993 roga), mo
MOPSIJIKY M3BEILIEHUS OTBETYMKA (TO €CTh MOCPEACTBOM HAIPABJICHHS MOPYUYECHUS
00 OKa3aHMM NPaABOBOM MOMOILIM Yepe3 KOMIIETEHTHble opranbl Poccuiickoit
denepalivn).

Cynebnas xomnerus Bepxosaoro Cyaa Poccuiickoit @enepaiuu cyneOHble
aKThl, TPUHATHIE NPU MOBTOPHOM PACCMOTPEHHUU Jeja apOUTPaKHBIMU CyJaMU
OTMEHMJIa,  ONpeleJeHUue Cyaa TMepBOM  WMHCTAHLMUM, MPUHATOE  TIPH
NEepPBOHAYAILHOM pPAacCCMOTPEHUM JieJla, OcTaBuja 0e3 M3MEHEHHUsS BBHUIY
CJIETYIOLIETO.

[Ipy3Hanue W NOpUBEACHUE B MCIOJHEHHE HaA TeppuTtopur Poccumckon
denepanii MHOCTPAHHBIX AapOUTPAXHBIX pEIIeHUH (peleHUuil WHOCTPAHHBIX
TPETEICKUX CYIOB) peryaupyrorcs mnojoxenusmu KonBenunn 1958 rona,
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OTJEJIbHBIX JBYCTOPOHHUX MEXIYHApOJIHBIX JIOTOBOPOB U  POCCHUHCKOTO
3akoHoAaTenbcTBa (rnaBa 31 AIIK PO).

B 1o xe Bpems monoxxkenus: Cornamenus 1992 roga u Konseniun 1993
rojia MPUMEHUMBI TOJIBKO K BOIPOCAM B3aUMHOIO TIPU3HAHUS W TPUBEACHUS B
WCIIOJTHEHUE PEIICHU CYI0B MHOCTPAHHBIX TOCYIApCTB, @ HE TPETEUCKUX CYJIOB,
KOTOpbI€ MPABOMOYHBI TMPUHUMATh PEIICHUS, MOJIy4arollue CUJly 3aKOoHa U
MOJIeKAINE MPUHYIUTEILHOMY UCIIOJHEHUIO HA TEPPUTOPUHU TOCYIapCTBa.

B cBsi3u ¢ 3TUM y cyJia KacCallMOHHOM MHCTAHIIMK HE ObLJI0O OCHOBAHMM ISt
HaIpaBJICHUS Jieja Ha HOBOE PacCMOTpPEHHE, a y Cyjaa NEpBON HHCTAHIIMU HE
HMMEJIOCh OCHOBAHUM Il MpuMeHeHus mnojokeHul Cornamenusa 1992 roga wu
Kousennnu 1993 rona.

CrnenoBarenbHO, (DakT HAJIEKAIIETO HM3BEIICHUS CTOPOH O IMPOBEIACHUU
TPETEUCKOTO pa3OuparenbCcTBa HEOOXOAMMO OBUIO MPOBEPSTh HA OCHOBAHUU
nosoxxennid Konsenmuu 1958 roga u AIIK P®.

Tak, cornacuo nmoanyHkty «b» mynkra 1 crareu V Koueniuu 1958 roma B
MPU3HAHUN W TIPUBEJICHUHM B HCIOJHEHUE apOMTPaXKHOTO PEIICHHS MOXKET OBITh
OTKa3aHO 10 MpochOe TOW CTOPOHBI, MPOTUB KOTOPOH OHO HAIPaBJIEHO, TOJIHKO
€CIM JTa CTOpOHA TMPEICTAaBUT KOMIIETEHTHOM BJIacTA II0 MECTy, TJe
UCIIpAIIMBAETCSl MPU3HAHUE U TPUBEICHUE B HUCIOJHEHHE, JOKa3aTeIhCTBa TOTO,
YTO CTOPOHA, MPOTHUB KOTOPOM BBIHECEHO pellleHHEe, He OblIa JOJKHBIM 00pa3zoM
yBeJIOMJICHA O Ha3HAYCHUU apOUTpa Wi 00 apOUTPakHOM Pa3OUpPATEIIbCTRE.

Taxke cormacHo noanyHKTy 2 vyactu 1 crareu 244 AIIK P® ocHoBannem
JUIE  OTKa3a B TMPU3HAHUKM U TNPUBEACHUU B HCIOJHEHHWE HWHOCTPAHHOIO
apOUTPaXKHOTO PEIICHUS SBISICTCA TO, YTO CTOPOHA, IMPOTHB KOTOPOH MPHHSTO
pelieHre, He Obljla CBOEBPEMEHHO M HaJIeKaIllMM 00pa3oM M3BEIeHAa O BPEeMEHU
U MECT€ PacCMOTPEHUS JieJla WU 10 JPYyTrUuM MpUYMHAM HE MOIJIA MPEJCTaBUThH B
CyJl CBOM OOBSCHEHUS.

Ha3BanHblil ¢akT Obul mpoBepeH apOUTPaKHBIM CYJOM MEPBOW MHCTAHIIMU
NPy MEPBOHAYAIHPHOM PACCMOTPEHUM 3asBJICHUS WHOCTPAHHONW KOMITAHWH TpHU
BBIHECEHUM OIPEJICIICHUSI O MPU3HAHUW M TIPUBEJACHUM B MCIIOJHECHHUE PEIICHUS
MEXIYHAPOJTHOTO KOMMEpPUYECKOr0 apOuTpaka, KOTOPBIA yCTaHOBWJI, YTO
YBEJOMJICHHE O MPOBEACHUHN TPETEUCKOTO Pa3z0ouparenbcTBa ObLIO CBOCBPEMEHHO
U HaUIeXKaluM o0pa3oM HaIpaBJICHO OTBETYHKY IO aJipecy, YKa3aHHOMY BO
BHEIITHEOKOHOMUYECKOM KOHTPAKTE.

(Onpedenenue Cyoeonou ronnecuu Bepxoenoco Cyoda Poccuiickoti
Deoepayuu om 22 oxkmsaobps 2015 co0a Ne 310-0C15-4266)

25. Ilpu npeabsiB/ieHNH B jejie 0 0AHKPOTCTBe OJHUM M3 KPeIMTOPOB
TPeO0OBaHMs, MOATBEPKICHHOI0 PellIeHHeM TPeTeilCKOro cyaa, MNpOTUB TAKOI0
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TPpeOOBAHUSA MOIYT ObITh BBIIBHHYTHI BO3PaKeHHsI 00 OCHOBAHUSX JIJIA
0TKA3a B BblJIa4e MCIOJHUTEIBHOI0 JUCTA HA NPUHYAUTEIbLHOE UCIIOJTHEHHE
peleHnsi TPETEHCKOro Ccyaa, NMpPeayCMOTPEHHbIX, B YACTHOCTH, cTarbei 239
AIIK P®.

B pamkax nemna o 0aHKpOTCTBE 3aBOJia MHOCTPAaHHAs KOMIIaHUs OOpaTHIach
B apOUTpaXHBI CyJ C 3asBJICHUEM O BKJIIOYEHUHM B peecTp TpeOoBaHUM
KPEAUTOPOB JOHKHHUKA 33/10JKEHHOCTH.

B oOocHoBanue cBoero TpeOOBaHUS KOMIAHUSI MpeACTaBWiIa: PEIICHHE
TPETEHCKOTo CyJia, COTJIACHO KOTOPOMY C 3aBOJa KaK C MOPYUMTENISl IO BEKCEIIO B
M0JIb3y MHOCTPAHHON KOMITAHMM C OTPaHUYEHHOW OTBETCTBEHHOCTHIO B3bICKAaHA
JICHEXKHAask CyMMa.

OrnpenenenueM cyna NepBOM MHCTAHIIMU TpeOOBaHHE KOMIAHUU MPU3HAHO
00OCHOBaHHBIM U MOJJIEKAIIMM BKJIIOYEHUIO B peeCTp TpeOOBaHUI KPEIUTOPOB C
YIOBJIETBOPEHUEM B TPETHIO OUEPEb.

[TocTanoBieHHEM apOUTPAKHOTO ANEUIALMOHHOIO CyJia ONpeJesIeHUE Cyia
NEPBOM MHCTAHIIUK OCTABJIEHO 0€3 U3MEHEHUSI.

ApOuTpakHBIM CyJ] OKpyra OIpeAelieHHue CyJa MepBOW MHCTAaHUUU U
IOCTAHOBJICHHE AapOUTPAXKHOIO CyJa aNeJUIIHUOHHON WHCTaHIMM OCTaBUJ 0e3
U3MEHEHMUS.

[IpuzHaBas TpeOOBaHME HMHOCTPAHHOW KOMMIAHUM  OOOCHOBAHHBIM,
apOUTpakHble CyAbl MCXOOWIM W3 TOrO, YTO 3aJI0JDKEHHOCTh  3aBOJa
MOATBEPKIEHA PEUICHUEM TPETEHCKOro Cyla M HE HUMEEeTCS YCTaHOBJIEHHBIX
3aKOHOM OCHOBaHUM JUIsi OTKa3a B BbLJAYE MCIOJHUTEIBHOIO JIMCTAa Ha
PUHYIUTEIBbHOE HUCIIOIHEHUE JAaHHOTO pereHus. Cyabl TaKKe yKa3alld Ha TO, Y4TO
HaJIMYUE BEKCEJIBHOrO Jo0Jira (OCHOBHOTIO 00s3aTeNbCTBA, MO KOTOPOMY JaHO
MOPYYMTENICTBO) YCTAHOBJIEHO apOUTPaXHBIM CYJIOM MEpPBOM HHCTAHIMH I1O0
MHOMY Jie]ly O OaHKpPOTCTBE TOPrOBO-NPOMBILIJIEHHOW TPYMIbl, HA OCHOBAaHUU
KOTOPOTO TpeboBaHUe VHOCTPAHHOM KOMITaHUU c OTPAaHUYEHHOU
OTBETCTBEHHOCTBIO BKJIFOUEHO B PEECTp TPEOOBAHMI KPEIUTOPOB BEKCEJEAATENs
(OCHOBHOTO JOJI)KHUKA).

Cynebnas xommeruss BepxoBHoro Cynma Poccuiickoit  ®Denepanuu
yKa3aHHbIE CyJIeOHbIE aKThl OTMEHMJIA, 000COOJIEHHBIN CIIOp HampaBuia Ha HOBOE
paccMOTpeHHe B apOUTpPaKHBIM Cyd MEPBOM HWHCTAHIMU 1O  CJICIYIOIIUM
OCHOBAHMSIM.

B a6zamne dyerBeproM mnyHkTa 4 moctaHoBieHusi Ilnenyma Beiciiero
Apoutpaxuoro Cyaa Poccuiickoit denepannu ot 23 utonst 2009 roma Ne 60 «O
HEKOTOPBIX BOIPOCAX, CBA3AHHBIX C mMpuMeHeHneMm PDenepanbHoro 3axkoHa ot 30
nexadbpsa 2008 roga Ne 296-®3 «O BHeceHun m3MeHeHuil B DepepanbHbIN 3aKOH
«O HecoCcToATENbHOCTH (OAHKPOTCTBE)», MPU TNPEIBABICHUA B JEJe O
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OaHKpOTCTBE TPEOOBAHMS, MOATBEPKIECHHOIO PEIICHUEM TPETEHCKOro cyjaa, He
TpeOyeTcsi 0053aTeIbHOT0 HAJWYUSl OMpPENENICHUs O BbIJIaYe HCIOJIHUTEILHOTO
JUCTa Ha MPUHYAUTEIBHOE WCIOJHEHUE H3TOro pemeHus. I[IpoTuB Takoro
TpeOOBaHMsI MOTYT OBbITh BBIIBUHYTHI BO3PAXEHUS O HAJIUYUU OCHOBAHWM JIJIst
OTKa3a B BbIJAY€ HCIHOJHUTEIBHOTO JIMCTA HA MPUHYAMTEIILHOE HCIIOIHEHHUE
pELIeHHs TPETEMCKOTO cyaa, MPeayCMOTPEHHBIX, B YaCTHOCTH, ctatbeid 239 AIIK
P®. Ecim Hamuume momoOHBIX OCHOBAHMMA OyAeT M0Ka3aHO, TO PacCMOTPEHHE
yKa3aHHOTO TpeOOBaHUSA OCYIIECTBISETCS CYIOM IO OOIIMM TMpaBUiiaM Kak
TpeOOBaHMs, HE MOATBEPKICHHOTO PEIIEHUEM TPETEHUCKOTo Ccya.

Cornacuo nyHkty 2 yactu 4 crtateu 239 AIIK P® apOutpakHbiii cyn
OTKa3bIBA€T B BbIJA4Y€ HCIOJHHUTEIBHOTO JUCTA, €CIU MPUBEACHUE B UCIIOJIHEHUE
pEIIeHUs] TPETEHUCKOro cyAa MPOTUBOPEUUT NMyOIuyHoMy mHopsanky Poccuiickoi
denepanum.

[Tonq nyOAWYHBIM TOPSIAKOM B LEIAX IPUMEHEHHUS YKa3aHHBIX HOPM
CIIOXKUBINAsICA CyJeOHasi TMpaKkTHKa TIOHUMaeT (yHJAaMEHTAIbHbIE TPaBOBbBIC
Hayayia  (MPUHLHUIBI), KOTOpble O00JaJaloT  BBICHICH  MMIEPATHBHOCTHIO,
YHUBEPCAIBHOCTBIO, OCO0OH OOIIECTBEHHONH H MYyOJIHMYHOM 3HAYMMOCTHIO,
COCTABJISIFOT OCHOBY ITOCTPOEHHUS 3KOHOMMYECKOW, MOJUTUYECKOH, IPaBOBOU
cucteMbl rocyaapcrBa (O030p MpakTUKU PACCMOTPEHHUsI apOUTPaKHBIMU CyAamMu
7€l O MPUMEHEHUH OTOBOPKU O MyOJWYHOM MOPSJIKE KaK OCHOBAHMS OTKasza B
NMpPU3HAHUM W TIPUBEICHUM B UCIOJIHEHWE WHOCTPAHHBIX CYIEOHBIX U
apOutpaxHubix pemennii Ne 156, yrtBepknenusnii [Ipesuamymom Bricmiero
Apoutpaxnoro Cyna Poccuiickoit ®eneparuu 26 despans 2013 roga).

Kak yka3siBan Koncturyunonnsiii Cyn Poccuiickoit @eaepaiiuu, Npoueaypbl
OAHKPOTCTBA HOCST IyOJMYHO-TIPABOBOM XapakTep (MOCTaHOBIEHUS OT 22 WIOJA
2002 roma Ne 14-I1, ot 19 nexabps 2005 roma Ne 12-IT m ap.). ITyGmudnO-
IIPaBOBOM LIETBI0 MHCTUTYTAa OAHKPOTCTBA SIBJIAETCS OOecrnedyeHne Oaianca npas u
3aKOHHBIX HMHTEPECOB JIMI, YYaCTBYIOUIMX B Jiejie O OaHKPOTCTBE, UMEIOIIUX
pa3iiMyHble, 3a4acTylO0 JHaMETPaIbHO MPOTHUBOMOJOKHBIE HMHTEPECHl. DTa Ielb
JIOCTUTAETCS TMOCPEACTBOM COOJIOACHUS 3aKpeIIeHHOro 4acThio 3 crtaThu 17
Koncturyuun Poccuiickoii ®@enepanuu MpUHIMUIIA, B COOTBETCTBUM C KOTOPBIM
OCYIIIECTBJICHUE TIPaB W CBOOOJ YEJIOBEKAa M TPaXJTAaHWHA HE JOJDKHO HApPYyIIATh
npaBa U CBOOObI JPYTUX JIULI.

[TosTomy Hapymienuem myOauyHoro mnopsinka Poccuiickoit ®eneparuu
ABJIIETCSl CO3JlaHWE B MpEIABEPUM OaHKPOTCTBA BUAMMOCTH YaCTHOIPABOBOIO
CIopa C OTHECEHHEM €ro Ha PacCMOTPEHUE TPETEUCKOro cyia sl MOJTy4eHHUs B
nanpHemeM  (GOpMaNbHBIX  OCHOBAaHWUW  JIJIT  YIOPOIIEHHOTO  BKJIIOYCHUS
HEO0OOCHOBAHHOM 33JI0JKEHHOCTH B peecTp TpeOOBaHUN KPEIUTOPOB JOJIKHHUKA B
IEeIsIX BIMSHUS Ha XOi Jela o OaHKpoTCTBe. Takuwe NEeWCTBUS 3aTparuBaroT
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YacTHbIE MHTEPECHl HE TOJIbKO JOJDKHUKA W €ro KpeauTopa — Yy4acTHHUKA
TPETEHCKOro pa3duparenbCcTBa, HO UM BCEX HHBIX KPEIUTOPOB, BOBJICUYCHHBIX B
npoiiecc OaHKPOTCTBA, MPEMSATCTBYS CHPaBEUIMBOMY PACCMOTPEHHUIO Jiella O
HECOCTOATENIbHOCTH M OKOHYATEJIIbHOMY €ro paspelieHuio (Kak B 4acTu
OIpeeNeHus Cy1bObl JOJDKHUKA U €r0 UMYIIECTBA, TAK U B YaCTH PaCIpEAeIICHUS
KOHKYPCHOM Macchl M€Ky JOOPOCOBECTHBIMH KPEIUTOPAMH).

B paccmarpuBaemMoM ciydae pemieHHEM TPETEMCKOIrO CyJla IMOJITBEPKIACH
JIOJIT 3aBOJIa Mepe]] MHOCTPAHHOM KOMIMaHUEN ¢ OrpaHUYE€HHON OTBETCTBEHHOCTHIO
110 00eCTICUUTENHHOM ClIeNIKe (TOPYIUTEILCTBY).

[Ipu »TOM Tpereickuil cyJ B 000CHOBAHHE 3aJJ0JIKEHHOCTH 110 OCHOBHOMY
(obecnieunBaeMoMy) 0053aTENLCTBY COCHAJICA Ha JAPYroe peuIeHHe TPeTeHCKOro
CyJla Mo Jedy O B3BICKAHWU JOJra ¢ BeKcesenarenas (OCHOBHOTO JIOJKHHKA), IO
KOTOpPOMY apOUTpaXHbIM CYJOM OBbLI BbIAAH MCHOJHUTEIBHBIN JIMCT, a TAKXKE Ha
BKJIFOYEHHE BEKCEIbHOW 3aJ0JDKEHHOCTH B pEecTp TPEOOBAHMM KpPEIUTOPOB
TOPrOBO-TIPOMBILIUIEHHON TpyNIbl B Jeine O OaHKpPOTCTBE NocieAHe. Takum
o0Opa3oM, TpeTeiicKuil cyJ B paMKax Jiela IO UCKY MHOCTPAaHHOW KOMIIAHHUU C
OTPaHUYEHHON OTBETCTBEHHOCTHIO K 3aBOJYy O B3bICKAHUHM C IMOCIEIHETO KakK C
HNOPYUYUTENST BEKCEJIBHOIO JIOJra CaMOCTOSITEIbHO HE NPOBEPsUl  HalIU4uue
pEaNbHOTO  HEUCIIOJIHEHHOTO  BEKCEJIBHOIO0  00s3aTeNbCTBA,  SABJISIOLIETOCS
OCHOBHBIM, IO  CyTH, MNpPHU3HAB  COOTBETCTBYIOIIHE  OOCTOSTEIHCTBA
NPEIOINIIMATBHBIMI U HE TPEOYIOIUMU J0Ka3biBaHUA. bblna co3maHa BUAMMOCTH
OTCYTCTBUS COMHEHHMI IO OCHOBHOMY O00S3aTe€lIbCTBY M €ro OecCIIOpHOCTH, B
CBSI3M C YEM pa3pelieHHbIMH TPETEHCKUM CYJOM OCTaJIMCh JIUIIb HECIIOKHBIE
pazHorjacus o 00ecreunTeNbHON ClIEKe.

OpHako HU B OJHOM M3 CIOPOB, B KOTOPBIX paccMaTpUBAJICS BOIMPOC O
HaJIM4YUM BEKCEJIBHOrO0 (OCHOBHOIO) JI0JIra, KPEeAUTOPbl 3aBOJa HE Y4YacTBOBAJIU
(oHn He OBUIM YYAaCTHMKAaMHU TPETEUCKOro pa3OupaTenbcTBA C OCHOBHBIM
JOJDKHUKOM, Jiefla 1O 3asBJICHUIO O BbIJA4Y€ HCIIOJHHUTENIbHOIO JIUCTa MPOTUB
TOPrOBO-TIPOMBIIIJIEHHOW TPYIMIIbI, Jeia 0 OaHKpOTCTBe mocneaHeit). He Oyayuun
KPEAUTOPaMU TOPTOBO-IIPOMBIIIIEHHON TPYIIbI, KPEIUTOPHl 3aBOJa HE HMENU
peanbHOW BO3MOYKHOCTH OCHOPHUTH PELIEHUE TPETEHCKOro CyAd, BBIHECEHHOE I10
CIOPY O B3BICKAHMM BEKCEJIbHOTO J0JIra C TOPTrOBO-TPOMBIIUICHHON TpyMIIb,
o0XxanoBaTb  CyleOHbIE  aKThl, TMPUHATBIE B  MpOIEAype  MOJy4YEeHHUs
UCITOJIHUTENILHOTO JIUCTa HAa MNPUHYAUTENIbHOE HCIHOJHEHUE 3TOr0 pPElIeHHs, a
TaK)Ke CyZeOHble aKThl, BBIHECEHHbIE B paMKax Jjejla 0 OaHKpOTCTBE TOProOBO-
MIPOMBIIIJICHHO!N TPYTIIIHI.

Tonpko B 7aHHOM 000COOIEHHOM CHOPE KPEeIUTOpaM 3aBOjia BIIEPBBIC OBLIH
npencTaBieHbl  (DAKThl, KacarollMecs BO3HUKHOBEHMS, IEHCTBUTEIBHOCTH U
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00OCHOBAaHHOCTH BEKCEJBHBIX 005S3aTeNbCTB, TMOATBEPKACHHBIE aKTaMH II0
JIPYTUM JieJiaM, B KOTOPBIX OHU HE Y9aCTBOBAJIH.

B Takoii curyarmum apOWTpakHBIA CyJ MOJDKEH ObUT 00ECIeYWTh STUM
kpeautopaMm 3(P(HEKTHBHOE CPEICTBO CyAeOHOW 3aIluThl KOHKYPCHOH MaccChl
MyTeM TIOJHOTO W BCECTOPOHHETO YCTAHOBJICHHS OTHOCSIIMXCS K OCHOBHOM
3aJI0OJKEHHOCTH 0OCTOSITENIbCTB, KOTOPBIE TPETEUCKHI Cyl B JieNie TI0 YKa3aHHOMY
WUCKY WHOCTPAHHOW KOMITAHMHM C OTPAHWYCHHOW OTBETCTBEHHOCTHIO K 3aBOIY
CaMOCTOSITEIILHO HE UCCIICIOBAIL.

CrnenoBaTenbHO, BBIBOJ] apOUTPaKHBIX CYJ0B 00 OTCYTCTBHUH OCHOBAHHIMA
JUIS OTKa3a B BBIJa4e MCIIOJTHUTEIHHOTO JIMCTA HA MPUHYIUTEIHLHOE WCIIOTHCHHE
peleHusi TPEeTEeUCKOro cyJa O B3BICKAaHUM 3aJ0JDKEHHOCTH C 3aBOJla KakK C
MOPYYHTENISI TPOTUBOPEUNUT (PYHIaMEHTATLHOMY TPUHIAITY PaBHON MPaBOBOM
3alIUTBl MHTEPECOB BCEX KPEIUTOPOB, HCKIIOYAIOMIEMY YAOBIETBOpEHHE O€3
HaJJIeKaIed MpoBEepKU TPEOOBAHUM OJTHUX KPEIUTOPOB B yIIEpO JPYTHM.

VYkazaHHble OOCTOSITENILCTBA  CBUJETEIHCTBOBAIM O HEOOXOIUMOCTH
paccMoTpeHusi TpeOOBaHWS MHOCTPAaHHOW KOMIIAHUU B OOIIEM TMOpSIKE — Kak
TpeOOBaHMsI, HE MOATBEPKICHHOTO PEIIEHUEM TPETEHUCKOTO Cy/a.

(Onpeoenenue Cyoebnoii ronnecuu Bepxosnoco Cyoa Poccuiickoii

Deoepayuu om 5 oexabps 2016 cooa Ne 305-2C16-10852)

26. BBeneHue mnpoueaypbl peajM3alMid HMMYIIECTBA TpakIaHMHA B
paMKax 0aHKPOTCTBA B OTHOIIEHHH OJHOT0 W3 COJUIAAPHBIX JOKHHUKOB He
SIBJIsIeTCSl OCHOBAaHMEM /IJI OTKa3a B BblJauye MCHOJHHUTEJIHLHOIO JIMCTA HA
NPUHYJAUTE/IHLHOE HMCIOJHEeHHe pelleHusi TPeTeilcKoro cyia B OTHOLIEHUM
JAPYTUX COJHAAPHBIX JOJKHUKOB.

OmnpenenenreM pallOHHOTO CyJda aKIMOHEPHOMY OOIIECTBY OTKa3aHO B
BBIJIa4€ WCIIOTHUTEIBHBIX JINCTOB HA MPUHYAUTEIHLHOE HCIOJHECHUE PEIICHUS
TPETEUCKOTO CyJa O COJUAAPHOM B3BICKAHHMM C HECKOJIBKHUX OOIIECTB C
OTPaHMYCHHON OTBETCTBEHHOCTHIO, a Takke ¢ rpaxkaad L. m M. 3a10/KEeHHOCTH
M0 KPEAWUTHOMY JOTOBOpPY 1O MoOTuBY mpusHanus III. HecocTosTenbHBIM
(6aHKpOTOM).

OTMmeHsAsT ompezesieHne cyJa TEepBOM HMHCTAHIIMM B 4YacTH OTKaza B
YIOBIIETBOPEHUHU TPEeOOBAaHUS O BBIJA4Ye HCIOJHUTEIHLHOTO JHCTa B OTHOIICHHH
OOIIECTB C OrPaHUYEHHOM OTBETCTBEHHOCTHIO M TpakJaHMHA M. M NMpUHUMAs B
OTOM 4YacTH HOBOEC pEIICHWEe O BbIJaYe HCIOJHHUTEIBHBIX JIMCTOB Ha
MPUHYIUTEILHOE HCIIOTHCHUE PENICHUS TPETEUCKOro cyza, Cya aneUIIIuOHHON
MHCTAHIIMY MTPABOMEPHO yKa3aj CIeAyIoIIee.

[Tonoxxenust craren 21311, 213 3akoHa O HECOCTOSATENHHOCTH
(OaHKpOTCTBE)  PEryaupylOT  TOPSJOK  TPEIBSABICHUS  TpeOOBaHWUH K
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rpaKJaHUHY-0JDKHUKY, TPU3HAHHOMY HECOCTOSITENIbHBIM (0aHKPOTOM), TO €CTh B
JAHHOM ciy4ae — rpaxaanuny L.

Bmecte ¢ TeM HOpMBI YKAa3aHHOTO BBIIIE 3aKOHA HE OTIPAaHUYHMBAIOT
BO3MOXKHOCTH TPEIBbABICHUS KpeAUTOpaMu TPEOOBaHUM K HHBIM COJUAAPHBIM
JOJDKHUKAM — OOIIECTBAM C OTPAaHMYEHHON OTBETCTBEHHOCTHIO U IpakIaHUHY M.,
IIOCKOJIBKY B COOTBETCTBUM ¢ IIyHKTOM | crtaten 323 'K P® mpu commpapHon
00513aHHOCTH JOJDKHUKOB KPEAUTOP BIPaBe TPeOOBATh HCIIOJIHEHHUS KaK OT BCEX
JIOJDKHUKOB COBMECTHO, TaK M OT JItOOOTO M3 HUX B OTHAEIBHOCTH, IMPUTOM Kak
MOJIHOCTBIO, TaK M B YaCTH J0JITA.

Takum 00pa3zoM, BBeJIeHUE TPOLEAYPHI peaTn3allii UMYIIECTBA IpaXKIaHHA
B paMKax OaHKpOTCTBa B OTHOIIEHWW OJHOTO W3 COJIUJAPHBIX JODKHUKOB HE
MOXET SIBJISTBCS CaMOCTOATEIbHBIM OCHOBAaHMEM [UJIsi OTKa3a B BblAaue
VCIIOJIHUTEIBHOTO JIUCTA HAa MPUHYIUTEIbHOE HCIIOJHEHUE PELIEHUsI TPETEHUCKOTO
CyJla O B3bICKAHUM 33JIOJDKEHHOCTM MO JOrOBOPY C JAPYIMX COJMAAPHBIX
JIOJKHUKOB MPU OTCYTCTBUU OCHOBAHWI JIJISl OTKa3a B BblAA4€, MIPEAYCMOTPEHHBIX
cratbeit 426 ['TIK P®. HNHoe o3Hayasio Obl JMIIEHHE KpEIUTOpa IpaBa B
MPUHYAUTEIBHOM MOPSIAKE B3bICKMBATH 3aJ0JKEHHOCTh C YKa3aHHBIX JOJKHUKOB.

(I1o mamepuanam cyoebrot npaxmuxu Ceeponro8cko2o 006.1acmuozo cyoa)



